
  

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

Building for the Future Through Electric  )  Docket No. RM21-17-000 

Regional Transmission Planning and Cost  ) 

Allocation      ) 

 

 

 

 

 

 

 

 

REQUEST FOR REHEARING  

OF  

THE INDUSTRIAL CUSTOMER ORGANIZATIONS 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

June 12, 2024 

  



 2 

 
 
 

 

I. BACKGROUND ................................................................................................................ 5 

II. STATEMENT OF ISSUES AND SPECIFICATION OF ERRORS ................................. 6 

III. ARGUMENT .................................................................................................................... 10 

A. ERROR #1: Order No. 1920 failed to engage in reasoned decision-

making and provide substantial evidence to support its broad conclusion 

under Section 206 of the Federal Power Act that existing regional 

transmission planning and cost allocation requirements are unjust, 

unreasonable, and unduly discriminatory or preferential ..................................... 11 

B. ERROR #2: Order No. 1920’s adoption of transmission planning and 

cost allocation reforms while ignoring transmission cost mitigation and 

the rate impact on consumers is arbitrary and capricious ..................................... 18 

1. The Billions of Dollars in Planned Transmission Investment 

Confirm That Meaningful Cost Mitigation and Management Is 

Required to Ensure Just and Reasonable Rates ........................................ 18 

2. Order No. 1920’s Determination That Cost Mitigation and 

Management Measures Are Outside The Scope of This 

Proceeding Is Arbitrary and Capricious and Does Not Constitute 

Reasoned Decision-making ...................................................................... 21 

3. Order No. 1920 Continues to Allow the Commission to Routinely 

Grant Transmission Owner Incentives; Failing to Take 

Meaningful Action on Transmission Owner Incentives Shirks 

The Commission’s Statutory Responsibility ............................................ 24 

4. Order No. 1920 Fails to Engage Arguments Demonstrating the 

Need for an Independent Transmission Planner and Independent 

Transmission Monitor ............................................................................... 28 

5. Order No. 1920 Fails To Address Concerns that the Existing 

Formula Rate Framework and Prudency Review Standard Fail to 

Protect Consumers .................................................................................... 33 

C. ERROR #3: Order No. 1920’s change in policy to shift certain 

generation-related interconnection costs to consumers violates 

longstanding precedent, including the cost-causation principle, is not 

supported by substantial evidence, and is arbitrary and capricious ...................... 38 

D. ERROR #4: Order No. 1920’s requirement that transmission providers 

account for corporate clean energy commitments is not supported by 

substantial evidence and does not reflect reasoned decision-making ................... 48 

1. The Final Rule Is Unworkable and Not Supported by Substantial 

Evidence .................................................................................................... 49 

2. The Final Rule Unduly Discriminates Against Load That May 

Not Be Served by Generation That is Considered “Clean Energy” .......... 54 

IV. CONCLUSION ................................................................................................................. 56 



 3 

 
 
 

 

 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Building for the Future Through Electric  )  Docket No. RM21-17-000 

Regional Transmission Planning and Cost  ) 

Allocation      ) 

 

REQUEST FOR REHEARING  

OF 

THE INDUSTRIAL CUSTOMERS 
 

Pursuant to Rule 713 of the Rules of Practice and Procedure of the Federal Energy 

Regulatory Commission (“Commission” or “FERC”),1 The Industrial Energy Consumers of 

America ("IECA"), the American Forest & Paper Association (“AF&PA”), the PJM Industrial 

Customer Coalition (“PJMICC”), and the Coalition of MISO Transmission Customers (“CMTC”), 

(collectively, “Industrial Customers”)2 respectfully request rehearing of the final rulemaking order 

issued by the Commission in a 2-1 decision on May 24, 2024 in the proceeding captioned Building 

for the Future Through Electric Regional Transmission Planning and Cost Allocation (“Order No. 

1920” or “the Final Rule”).3  The Final Rule’s requirement of long-term regional planning reforms, 

with no action whatsoever on transmission cost mitigation, will produce rates that are unjust and 

unreasonable.  Order No. 1920 errs because it:  

• Fails to engage in reasoned decision-making and provide substantial evidence to 

support its broad conclusions, under the first prong of Section 206 of the Federal 

 

1 18 C.F.R. § 385.713 (2023). 

2 During the rulemaking comment phases in Docket No. RM21-17, the Industrial Customers used the name 

Industrial Customer Organizations.  The Final Rule shortened the name to Industrial Customers, and so the 

shortened term will be used in this Rehearing Request for clarity and brevity.  This Rehearing Request cites 

frequently to the comments of the Industrial Customers and other parties that filed comments in Docket No. RM21-

17.  If a citation refers to comments, but does not include a docket number, it can be assumed that the comments 

were filed in Docket No. RM21-17.    

3 Building for the Future Through Electric Regional Transmission Planning and Cost Allocation, FERC Order No. 

1920, 187 FERC ¶ 61,068, 89 Fed. Reg. 49,280 (June 11, 2024). 
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Power Act (“FPA”), that certain existing regional transmission planning and cost 

allocation requirements are unjust, unreasonable, and unduly discriminatory or 

preferential; and  

• Fails to adequately demonstrate that the Final Rule’s replacement rate – 

transmission planning and cost allocation reforms without any corresponding 

transmission cost mitigation reforms to protect consumers – is just, reasonable, and 

not unduly discriminatory or preferential.  

The Final Rule fails to protect consumers because it: 

• Declines, without any evidentiary support, to finalize the NOPR’s proposal to 

eliminate the Construction Work in Progress (“CWIP”) Incentive; 

• Declines to timely address consumer concerns with the lucrative incentives, such 

as the Abandoned Plant Incentive, that FERC routinely hands out to transmission 

developers; 

• Fails to fully harness price-lowering, competitive forces in transmission 

development;  

• Implements, in the absence of substantial evidence and legal authority, a so-called 

right of first refusal (“ROFR”) or monopoly preference for incumbent transmission 

owners for “right-sizing” projects;4  

• Proposes to shift certain generation interconnection costs to consumers in violation 

of longstanding practices and precedent, including the cost-causation principle; 

• Fails to address, let alone rebut, the arguments from a diverse array of commenters 

seeking an independent transmission planner and an independent transmission 

monitor; and   

• Fails to engage or facilitate any meaningful and necessary transmission cost 

mitigation reforms around formula rates and the prudence standard. 

Industrial Customers adopt, incorporate by reference, and raise the issues and errors 

specified in the rehearing request being filed by the Electricity Transmission Competition 

Coalition (“Competition Coalition”) concerning Order No. 1920’s implementation of a “right-

 

4 Although the term “federal right of first refusal” or “ROFR” is often used to describe this monopoly preference, 

neither Order No. 1920 nor any earlier Commission order provides a grounding in federal law for such a right.  The 

opportunity for incumbent transmission owners that Order No. 1920 seeks to create is, at best, a Commission-

engineered preference for monopolies over competition. 
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sizing” monopoly preference for incumbent public utilities to own and develop certain regional 

transmission facilities that are borne out of identification of in-kind replacements of facilities 

operating above pre-defined voltages.  The Competition Coalition demonstrates that Order No. 

1920 errs because:  

1) Order No. 1920 did not demonstrate under Section 206 of the Federal Power Act that 

existing transmission provider tariff provisions as concerns regional transmission 

planning and cost allocation and incumbent public utility rights and obligations – which 

do not include a right-sizing monopoly preference – are unjust, unreasonable, and 

unduly discriminatory or preferential;  

2) Order No. 1920 failed to demonstrate that FERC has the legal authority under the 

Federal Power Act to mandate the issuance of a transmission monopoly preference or 

federal transmission franchise for the development and construction of electric 

transmission facilities in interstate commerce;  

3) Order No. 1920 arbitrarily and capriciously deviates from Order No. 1000 and prior 

policy and precedent without adequate explanation; and  

4) The right-sizing ROFR or monopoly preference adopted in Order No. 1920 has not 

been demonstrated to be just, reasonable, and not unduly discriminatory, and is unjust, 

unreasonable, unduly discriminatory, and contrary to the public interest for several 

reasons.    

In summary, Industrial Customers request the Commission on rehearing to eliminate the right-

sizing monopoly preference to ensure that consumers are adequately protected from paying unjust 

and unreasonable rates for transmission.     

I. BACKGROUND  

Order No. 1920 provides the procedural history of the rulemaking process.   The Industrial 

Customers participated in several rounds of comments, including the initial and reply comments 

to the Advanced Notice of Proposed Rulemaking (“ANOPR”) and the initial and reply comments 

to the Notice of Proposed Rulemaking (“NOPR”).  Many other parties filed comments.  The Final 

Rule references the Industrial Customers’ comments in the background sections and footnotes, but 
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fails to engage or challenge the Industrial Customers’ comments, especially around the importance 

of ensuring just and reasonable rates and cost containment when implementing reforms.   

II. STATEMENT OF ISSUES AND SPECIFICATION OF ERRORS 

The Industrial Customers respectfully raise the following issues and specify the following 

errors in Order No. 1920. 

1. Issue: Did FERC fail to engage in reasoned decision-making and provide substantial 

evidence to support its broad conclusion under Section 206 of the Federal Power Act 

that existing regional transmission planning and cost allocation requirements are 

unjust, unreasonable, and unduly discriminatory or preferential?   

Yes. Error #1: FERC failed to engage in reasoned decision-making and provide 

substantial evidence to support its broad conclusion under Section 206 of the Federal 

Power Act that existing regional transmission planning and cost allocation 

requirements are unjust, unreasonable, and unduly discriminatory or preferential.  

FERC Order No. 1920; 16 U.S.C. §§ 824d-824e; Emera Maine v. FERC, 854 F.3d 9, 

21 (D.C. Cir. 2017); Pub. Serv. Elec. & Gas v. FERC, 989 F.3d 10 (D.C. Cir. 2021);  

N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 97 (3d Cir. 2014); Universal Camera 

Corp. v. N.L.R.B., 340 U.S. 474, 477 (1951); TransCanada Power Mktg. Ltd. v. FERC, 

811 F.3d 1 (D.C. Cir. 2015); Vistra Corp. v. FERC, 80 F.4th 302 (D.C. Cir. Aug. 15, 

2023), cert. denied sub nom. Elec. Power Supply Assn. v. FERC, No. 23-773, (U.S. 

May 28, 2024); South Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 

2014); Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520 (D.C. Cir. 2010); FERC v. 

EPSA, 577 U.S. 260 (2016).   

2. Issue: Is Order No. 1920’s adoption of transmission planning and cost allocation 

reforms, while ignoring transmission cost mitigation and the rate impact on consumers, 

arbitrary and capricious? 

Yes. Error #2: Order No. 1920’s adoption of transmission planning and cost allocation 

reforms, while ignoring transmission cost mitigation and the rate impact on consumers, 

is arbitrary and capricious.  FERC Order No. 1920; 16 U.S.C. §§ 824d-824e; Motor 

Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Elec. Priv. 

Info. Ctr. v. Internal Revenue Serv., 910 F.3d 1232 (D.C. Cir. 2018); Del. Div. of Pub. 

Advocate v. FERC, 3 F.4th 461 (D.C. Cir. 2021); NorAm Gas Transmission Co. v. 

FERC, 148 F.3d 1158 (D.C. Cir. 1998); North Carolina Util. Comm'n v. FERC, 42 

F.3d 659 (D.C. Cir. 1994); TransCanada Power Mktg. Ltd. v. FERC, 811 F.3d 1 (D.C. 

Cir. 2015); New England Power Co., 42 FERC ¶ 61,016 (1988); Louisiana Pub. Serv. 

Comm'n, Arkansas Pub. Serv. Comm'n, & Council of the City of New Orleans, 

Louisiana Sys. Energy Res., Inc., Entergy Servs., LLC, Entergy Operations, Inc., & 

Entergy Corp., 181 FERC ¶ 61,135 (2022); New England Conf. of Pub. Utilities 

Commissioners, Inc., 124 FERC ¶ 61,291 (2008); Potomac-Appalachian Transmission 

Highline, LLC Alison Haverty, 140 FERC ¶ 61,229 (2012); Towns & Cities of Clayton, 



 7 

 
 
 

 

Lewes, Middleton, Milford, New Castle, Newark, Seaford, & Smyrna, Delaware, 72 

FERC ¶ 61,289 (1995); Xcel Energy Services v. FERC, 815 F.3d 947 (D.C. Cir. 2016); 

Vistra Corp. v. FERC, 80 F.4th 302 (D.C. Cir. Aug. 15, 2023), cert. denied sub 

nom. Elec. Power Supply Assn. v. FERC, No. 23-773, (U.S. May 28, 2024); South 

Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014); Sacramento Mun. 

Util. Dist. v. FERC, 616 F.3d 520 (D.C. Cir. 2010); FERC v. EPSA, 577 U.S. 260 

(2016).   

3. Issue: Is Order No. 1920’s change in policy to shift certain generation-related 

interconnection costs to consumers contrary to longstanding precedent (including the 

cost-causation principle), not supported by substantial evidence, and arbitrary and 

capricious?  

Yes. Error #3: Order No. 1920’s change in policy to shift certain generation-related 

interconnection costs to consumers violates longstanding precedent, including the cost-

causation principle, is not supported by substantial evidence, and is arbitrary and 

capricious.  FERC Order No. 1920, Building for the Future Through Electric Regional 

Transmission Planning and Cost Allocation, 187 FERC ¶ 61,068 (May 13, 2024); 16 

U.S.C. §§ 824d-824e; F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009); 

National Wildlife Federation v. Costle, 629 F.2d 118, 134 (D.C. Cir. 1980); Ill. 

Commerce Comm’n v. FERC, 576 F.3d 470, 477 (7th Cir. 2009); Del. Div. of Pub. 

Advocate v. FERC, 3 F.4th 461, 469 (D.C. Cir. 2021); FERC Order No 2023, 

Improvements to Generator Interconnection Procedures and Agreements, 184 FERC ¶ 

61,054 (July 28, 2023); Vistra Corp. v. FERC, 80 F.4th 302 (D.C. Cir. Aug. 15, 2023), 

cert. denied sub nom. Elec. Power Supply Assn. v. FERC, No. 23-773, (U.S. May 28, 

2024); South Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014); 

Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520 (D.C. Cir. 2010); FERC v. EPSA, 

577 U.S. 260 (2016).     

4. Issue: Is Order No. 1920’s requirement that transmission providers account for 

corporate clean energy commitments supported by substantial evidence, reflective of 

reasoned decision-making, and not unduly discriminatory or preferential? 

No.  Error #4: Order No. 1920’s requirement that transmission providers account for 

utility and corporate clean energy commitments is not supported by substantial 

evidence and does not reflect reasoned decision-making.  Order No. 1920’s 

requirement also unduly discriminates against load that may not be served by 

generation that is considered “clean energy.”  FERC Order No. 1920, Building for the 

Future Through Electric Regional Transmission Planning and Cost Allocation, 187 

FERC ¶ 61,068 (May 13, 2024); 16 U.S.C. §§ 824d-824e; Del. Div. of Pub. Advocate 

v. FERC, 3 F.4th 461, 469 (D.C. Cir. 2021); Vistra Corp. v. FERC, 80 F.4th 302 (D.C. 

Cir. Aug. 15, 2023), cert. denied sub nom. Elec. Power Supply Assn. v. FERC, No. 23-

773, (U.S. May 28, 2024); South Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. 

Cir. 2014); Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520 (D.C. Cir. 2010); FERC 

v. EPSA, 577 U.S. 260 (2016); El Paso Natural Gas Co., 104 FERC ¶ 61,045 at P 115 

(2003); Black Oak Energy v. FERC, 725 F.3d 230, 239 (D.C. Cir. 2013).  



 8 

 
 
 

 

In addition to those four errors, Industrial Customers raise the following four errors, which 

are concurrently raised and argued in the Rehearing Request of the Competition Coalition.5 

1. Issue:  Did Order No. 1920 satisfy the requirements under the first prong of Section 

206 of the Federal Power Act and under the Administrative Procedure Act in mandating 

a preference for incumbent transmission owners for certain new right-sized 

replacement projects addressing Long-Term Transmission Needs? 

No. Order No. 1920 erred by failing to engage in reasoned decision-making and provide 

substantial evidence, under the first prong of Section 206 of the Federal Power Act and 

the Administrative Procedure Act, that existing transmission provider tariff provisions 

as concerns regional transmission planning and cost allocation and incumbent public 

utility rights and obligations – which do not include a right-sizing monopoly preference 

– are unjust, unreasonable, and unduly discriminatory or preferential.  FERC Order No. 

1920; 16 U.S.C. §§ 824d-824e; Emera Maine v. FERC, 854 F.3d 9 (D.C. Cir. 2017); 

S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014); MISO Transmission 

Owners v. FERC, 819 F.3d 329 (7th Cir. 2016); Del. Div. of Pub. Advocate v. FERC, 

3 F.4th 461 (D.C. Cir. 2021); Pub. Serv. Elec. & Gas v. FERC, 989 F.3d 10 (D.C. Cir. 

2021); TransCanada Power Mktg. Ltd. v. Fed. Energy Regul. Comm'n, 811 F.3d 1 

(D.C. Cir. 2015); Vistra Corp. v. FERC, 80 F.4th 302 (D.C. Cir. Aug. 15, 2023), cert. 

denied sub nom. Elec. Power Supply Assn. v. FERC, No. 23-773, (U.S. May 28, 2024); 

South Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014); Sacramento 

Mun. Util. Dist. v. FERC, 616 F.3d 520 (D.C. Cir. 2010); FERC v. EPSA, 577 U.S. 260 

(2016).      

2. Issue: Did the Commission exceed its statutory authority in mandating a preference for 

incumbent transmission owners for certain new right-sizing replacement projects 

addressing Long-Term Transmission Needs? 

Yes. Order No. 1920 failed to demonstrate that FERC has the legal authority under the 

Federal Power Act to mandate the issuance of a transmission monopoly preference or 

federal transmission franchise for the development and construction of electric 

transmission facilities in interstate commerce.  FERC Order No. 1920; 16 U.S.C. §§ 

824d-824e; Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) citing Michigan 

v. EPA, 268 F.3d 1075, 1081 (D.C.Cir.2001)(“As a federal agency, FERC is a ‘creature 

of statute,’ having ‘no constitutional or common law existence or authority, but only 

those authorities conferred upon it by Congress.’”); Louisiana Public Service Comm’n 

v. FCC, 476 U.S. 355, 374, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986)(“[A]n agency 

literally has no power to act ... unless and until Congress confers power upon it.”); W. 

Va. V. EPA, 597 U.S. 697, 721 (2022) (“extraordinary case[ ] . . . in which the ‘history 

and the breadth of the authority that [the agency] has asserted,’ and the ‘economic and 

 

5 See Attachment A (Rehearing Request of the Electricity Transmission Competition Coalition to Order No. 1920, 

filed June 12, 2024 in Docket No. RM21-17). 
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political significance’ of that assertion, provide a ‘reason to hesitate before concluding 

that Congress’ meant to confer such authority.”); Transmission Planning and Cost 

Allocation by Transmission Owning and Operating Public Utilities, Order No. 1000, 

76 Fed. Reg. 49842 (Aug. 11, 2011), FERC Stats. & Regs. ¶ 31,323 at P 268, fn 244, 

order on reh’g, Order No. 1000-A, 77 Fed. Reg. 31134 (May 31, 2012), 139 FERC ¶ 

61,132 (“Order No. 1000-A”),  order on reh’g, Order No. 1000-B, 77 Fed. Reg. 64390 

(Oct. 24, 2012), 141 FERC ¶ 61,044 (2012), aff’d sub nom. S. C. Pub. Serv. Auth. v. 

FERC, 762 F.3d 41 (D.C. Cir. 2014)(Order No. 1000-A at P 361 “elimination of any 

federal rights of first refusal from Commission-jurisdictional tariffs and agreements is 

necessary to address opportunities for undue discrimination and preferential treatment 

against nonincumbent transmission developers within regional transmission planning 

processes.” Order No. 1000 – A at P 426 discussing replacements of existing facilities 

in a regional context “the term upgrade means an improvement to, addition to, or 

replacement of a part of, an existing transmission facility. The term upgrade does not 

refer to an entirely new transmission facility.  The concept is that there should not be a 

federally established monopoly over the development of an entirely new transmission 

facility that is selected in a regional transmission plan for purposes of cost allocation 

to others.”)   

3. Issue: Did Order No. 1920’s so-called ROFR or right-sizing monopoly preference 

deviate from prior Commission precedent without reasoned explanation? 

Yes. Order No. 1920 is arbitrary and capricious because it deviates from Order No. 

1000 and prior policy and precedent without adequate explanation.  FERC Order No. 

1920; 16 U.S.C. §§ 824d-824e; F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502 

(2009); CBS Corp. v. F.C.C., 785 F.3d 699 (D.C. Cir. 2015); Louisiana Pub. Serv. 

Comm’n v. FERC, 184 F.3d 892 (D.C. Cir. 1999); Belmont Municipal Light Dept. v. 

FERC, 38 F.4th 173 (D.C. Cir. 2022); New England Power Generators Ass’n v. 

FERC, 881 F.3d 202 (D.C. Cir. 2018). 

4. Issue:  Did Order No. 1920 demonstrate that its so-called ROFR or right-sizing 

monopoly preference is just, reasonable, and not unduly discriminatory or preferential? 

No. The right-sizing ROFR or monopoly preference adopted in Order No. 1920 has not 

been demonstrated to be just, reasonable, and not unduly discriminatory, and is unjust, 

unreasonable, unduly discriminatory, and contrary to the public interest for several 

reasons.  FERC Order No. 1920; 16 U.S.C. §§ 824d-824e; S.C. Pub. Serv. Auth. v. 

FERC, 762 F.3d 41 (D.C. Cir. 2014); MISO Transmission Owners v. FERC, 819 F.3d 

329 (7th Cir. 2016); F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502 (2009); Motor 

Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Order No. 

1000-A, Transmission Planning and Cost Allocation by Transmission Owning and 

Operating Public Utilities, 139 FERC ¶ 61,132 (May 17, 2012). 
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III. ARGUMENT 

A Commission order will be reversed on review if it is arbitrary or capricious, reflects an 

abuse of discretion, is not otherwise in accordance with law, or is not supported by substantial 

evidence.6  In order to satisfy its obligation to engage in reasoned decision-making, the 

Commission must examine the relevant data and articulate a rational connection between the facts 

found and the choices made.7  The Commission must reach its conclusion through decision-making 

that is “reasoned, principled, and based upon the record.”8  Under the FPA, FERC’s factual 

findings are determinative so long as they are supported by substantial evidence.9  The “substantial 

evidence” standard “requires more than a scintilla, but can be satisfied by something less than a 

preponderance of the evidence.”10  Substantial evidence is “relevant evidence” that “a reasonable 

mind might accept as adequate to support a conclusion.”11  Additionally, to avoid an arbitrary and 

capricious decision or one that does not reflect reasoned decision-making, the Commission must 

 

6 Vistra Corp. v. FERC, 80 F.4th 302, 312-313 (D.C. Cir. Aug. 15, 2023), cert. denied sub nom. Elec. Power Supply 

Assn. v. FERC, No. 23-773, 2024 WL 2709351 (U.S. May 28, 2024); South Carolina Pub. Serv. Auth. v. FERC, 762 

F.3d 41, 55 (D.C. Cir. 2014); Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520, 528 (D.C. Cir. 2010).   

7 FERC v. EPSA, 577 U.S. 260, 292 (2016); Sacramento, 616 F.3d at 528; Midwest ISO Transmission Owners v. 

FERC, 373 F.3d 1361, 1368 (D.C. Cir. 2004) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983)).   

8 New Eng. Power Generators Ass’n v. FERC, 881 F.3d 202, 210-11 (D.C. Cir. 2018); West Deptford Energy, LLC, 

766 F.3d 10, 20 (D.C. Cir. 2014); ExxonMobil Oil v. FERC, 487 F.3d 945, 953 (D.C. Cir. 2007); see New York v. 

FERC, 535 U.S. 1, 36 (2002); see also Transmission Access Policy Group v. FERC, 225 F.3d 667, 705, 716 (D.C. 

Cir. 2000) (citing Associated Gas Distributors v. FERC, 824 F.2d 981, 1021 (D.C. Cir. 1987)); Colo. Interstate Gas 

Co. v. FERC, 146 F.3d 889, 893 (D.C. Cir. 1998).   

9 Section 313(b) of the FPA, 16 U.S.C. § 825l(b).   

10 See N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 97 (3d Cir. 2014) (quoting La. PSC v. FERC, 522 F.3d 378, 395 

(D.C. Cir. 2008)).   

11 N.J. Bd. of Pub. Utils., 744 F.3d at 9 (quoting Mars Home for Youth v. NLRB, 666 F.3d 850, 853 (3d Cir. 2011)).  
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consider all important aspects of the problem at issue.12  It is “well established that the Commission 

must ‘respond meaningfully to the arguments raised before it.’”13   

Deference will not be owed if FERC “has not substantiated the application of its policy, 

either through the development of specific facts or by making a reasoned explanation.”14  When 

the Commission fails to rely on its technical expertise or fails to substantiate the application of its 

policy, an appellate court will conclude that FERC’s actions are arbitrary and capricious.15 To 

avoid an arbitrary and capricious decision or one that does not reflect reasoned decision-making, 

the Commission must consider all important aspects of the problem at issue.16  Order No. 1920 

fails, in one way or another, to satisfy each and every one of these standards of review.   

A. ERROR #1: Order No. 1920 failed to engage in reasoned decision-making and 

provide substantial evidence to support its broad conclusion under Section 206 of 

the Federal Power Act that existing regional transmission planning and cost 

allocation requirements are unjust, unreasonable, and unduly discriminatory or 

preferential. 

Under Section 206 of the FPA, the Commission may determine that an existing rate is 

unjust, unreasonable, unduly discriminatory or preferential; however, “[o]nly after having made 

the determination that the utility’s existing rate fails that test may FERC exercise its section 206 

 

12 See e.g. Motor Vehicle Mfs., 463 U.S. at 43 (“an agency rule would be arbitrary and capricious if the agency . . . 

failed to consider an important aspect of the problem); NorAm Gas Transmission Co. v. FERC, 148 F.3d 1158, 1165 

(D.C. Cir. 1998) (“In previous cases, we have rejected agency orders when the Commission neglected to deal with an 

important part of the problem…”) (citing Laclede Gas Co. v. FERC, 997 F.2d 936, 945-48 (D.C. Cir. 1993)); North 

Carolina Util. Comm'n v. FERC, 42 F.3d 659, 666 (D.C. Cir. 1994) (given the complexity of the issue, FERC must 

more fully explain its decision).     

13 TransCanada Power Mktg. Ltd. v. FERC, 811 F.3d 1, 12 (D.C. Cir. 2015). 

14 El Paso Elec., 832 F.3d at 503 (quoting Fla. Gas Transmission Co. v. FERC, 876 F.2d 42, 45 (5th Cir. 1989)). 

15 Id. (citing Fla. Gas Transmission, 876 F.2d at 45); see also Mich. Pub. Power Agency v. FERC, 405 F.3d 8, 16 

(D.C. Cir. 2005).    

16 See e.g. Motor Vehicle Mfs, 463 U.S. at 43; NorAm Gas Transmission, 148 F.3d at 1165 (“In previous cases, we 

have rejected agency orders when the Commission neglected to deal with an important part of the problem…”) (citing 

Laclede Gas, 997 F.2d at 945-48); North Carolina, 42 F.3d at 666 (given the complexity of the issue, FERC must 

more fully explain its decision).     
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authority to impose a new rate.”17  Industrial Customers challenge FERC’s generic findings 

under Section 206, prong 1 to the extent FERC leverages those generic findings to reach certain, 

specific conclusions, reforms, remedies, or declinations that Industrial Customers raise in Error 

Nos. 2, 3, and 4 in this Request for Rehearing and that the Competition Coalition raises in its 

Request for Rehearing concerning Order No. 1920’s right-sizing ROFR or monopoly preference.  

Industrial Customers raised several concerns during the rulemaking that the Commission did not 

demonstrate that specific existing regional transmission planning and cost allocation 

requirements are unjust, unreasonable, and unduly discriminatory or preferential;18 yet, Order 

No. 1920 failed to “respond meaningfully to the arguments raised before it.”19       

Pursuant to FPA Section 206, the Commission must find and provide substantial 

evidence supporting its finding, that existing rates are unjust, unreasonable, or unduly 

discriminatory or preferential.20  Section 206 instructs the Commission to remedy “any . . . 

practice” that “affect[s]” a rate for interstate electricity transmission services demanded or 

charged by any public utility if such practice “is unjust, unreasonable, unduly discriminatory or 

preferential.”21  However, any finding under FPA Section 206 that rates are unjust, unreasonable, 

or unduly discriminatory or preferential must be backed by substantial evidence.  The Final Rule 

fails to provide substantial evidence (i.e., specific facts, findings, and data)22 that certain existing, 

regional transmission planning and cost allocation practices under Order No. 1000 – which are 

 

17 Emera Maine v. FERC, 854 F.3d 9, 21 (D.C. Cir. 2017).  

18 See Industrial Customer Comments at 6, Reply Comments at 2. 

19 TransCanada Power Mktg. Ltd. v. FERC, 811 F.3d 1,12 (D.C. Cir. 2015) (quoting Pub. Serv. Comm’n v. FERC, 

397 F.3d 1004, 1008 (D.C. Cir. 2005)) (quotations omitted). 

20 16 U.S.C. § 824e(a). 

21 16 U.S.C. § 824e(a). 

22 See Comments of the Industrial Customers at 6. 
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ultimately being amended by the Final Rule – are unjust, unreasonable, or unduly discriminatory 

or preferential.  Instead of delineating specific findings showing that specific existing practices 

are unjust and unreasonable, the Commission generically asserts that its Section 206, prong 1 

finding is supported by substantial evidence “[b]ased on the record.”23  Indeed, the Commission 

determination sections24 explaining the Commission’s finding under Section 206, prong 1, do not 

even cite specific record evidence or clearly specify the problems the Commission is seeking to 

fix.  Instead, the Commission delineates the benefits of its finalized remedy under Section 206, 

prong 2 – longer-term, more comprehensive regional planning – to try and support the required 

threshold finding under Section 206, prong 1.25     

Order No. 1920 found “that the absence of sufficiently long-term, forward-looking, and 

comprehensive transmission planning requirements is causing transmission providers to fail to 

adequately anticipate and plan for future system conditions.”26  Similarly, Order No. 1920 states: 

With regard to the first showing under FPA section 206, we find that, while 

Order No. 890 requires transmission providers to satisfy certain principles in 

their local transmission planning processes and Order No. 1000 requires 

transmission providers to participate in regional transmission planning and cost 

allocation processes that satisfy the requirements set forth therein, these existing 

transmission planning and cost allocation requirements do not result in regional 

transmission planning that is conducted on a sufficiently long-term, forward-

looking, and comprehensive basis to plan for Long-Term Transmission 

Needs.”27  

 

23 Order No. 1920 at P 85.  

24 See Order No. 1920 at PP 85-89. 

25 See Order No. 1920 at PP 90-111 (explaining changes in the transmission landscape today – increased 

spending/investment, changes in demand and supply, and changes in resource mix – but not examining root 

problems with existing transmission practices).  Changes in the market or industry may necessitate changes to 

planning rules, but FERC does not link market or industry changes to specific findings that existing regional 

transmission practices under Order No.1000 and unjust and unreasonable.    

26 Order No. 1920 at P 85 (emphasis added); see id. at P 112. 

27 Order No. 1920 at P 87. 
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Here, the Commission engages in circular reasoning and leverages the absence of its desired 

long-term planning reforms in an attempt to satisfy Section 206, prong 1, rather than deeply 

engaging any root problems in the existing practices or how those practices are applied.  The 

erroneous logic in Order No. 1920 is explained with the following example.  FERC could craft 

an outcome that only it desires – for example, that all transmission lines should be painted red.  

Existing transmission planning practices do not require that all transmission lines be painted red.  

Under the logic in Order No. 1920, FERC could determine that those existing transmission 

planning practices are unjust and unreasonable solely because they do not include FERC’s 

desired outcome – painting all transmission lines red.  FERC needs to, independently from its 

desired outcome, find and demonstrate that some existing practice is not just and reasonable.  In 

this hypothetical, FERC could legitimately find that the existing transmission planning practices 

are not resulting in transmission lines that are easily identifiable by aircraft, and then determine 

that painting those lines red would resolve the problem.  However, FERC cannot cut to a desired 

solution and then determine that the absence of its desired solution renders the status quo unjust 

and unreasonable.  Under that logic, FERC’s authority under Section 206 would know no 

bounds, and FERC could essentially legislate to achieve any desired outcome.  Order No. 1920’s 

circular reasoning as concerns Section 206, prong 1 does not comport with FERC’s defined 

authority under the Federal Power Act. 

Order No. 1920’s circular reasoning is further evidenced in the following assertion: 

“absent the reforms instituted by this final rule, regional transmission planning processes will 

continue to fail to identify, evaluate, and select regional transmission facilities that can more 

efficiently or cost-effectively meet Long-Term Transmission Needs, requiring customers to pay 
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for relatively inefficient or less cost-effective transmission development.”28  Order No. 1920 

leverages its finalized desired remedies to support its broad conclusion under Section 206, prong 

1: 

Given these findings, we are now requiring, pursuant to FPA section 206, that 

transmission providers engage in and conduct sufficiently long-term, forward-

looking, and comprehensive transmission planning and cost allocation processes 

to identify and plan for Long-Term Transmission Needs. We find that these 

reforms will facilitate a process by which transmission providers can better 

identify, evaluate, and select more efficient or cost-effective transmission 

solutions to meet Long-Term Transmission Needs, which will ensure that 

Commission-jurisdictional rates are just and reasonable and not unduly 

discriminatory or preferential.29     

The Final Rule does not reflect reasoned decision-making because the Commission is not 

permitted to leverage a remedy to determine its Section 206, prong 1 findings. The D.C. Court of 

Appeals has previously found that when FERC began with the remedy to show that the status 

quo is not just and reasonable, FERC “did not meet the first requirement of section 206…” and, 

thus, that its order was in error.30 The Court of Appeals explained: 

In other words, a finding that an existing rate is unjust and unreasonable is the 

“condition precedent” to FERC’s exercise of its section 206 authority to change 

that rate. [] Section 206 therefore imposes a “dual burden” on FERC. [] Without 

a showing that the existing rate is unlawful, FERC has no authority to impose a 

new rate.31 

Section 206 mandates a two-step procedure whereby FERC must first “make an explicit finding 

that the existing rate is unlawful before setting a new rate.”32  Under the FPA, FERC’s factual 

 

28 Order No. 1920 at P 113 (emphasis added); see also id. at P 112 (“the absence of sufficiently long-term…”) 

(emphasis added). 

29 FERC Order No. 1920 at P 89.  In Paragraph 89 of the Final Rule “these findings” just generically refers to a non-

specific conclusion that “existing transmission planning and cost allocation requirements are insufficient to ensure 

just and reasonable and not unduly discriminatory rates.”  Id. at P 89. 

30 Emera Maine v. FERC, 854 F.3d 9, 22 (D.C. Cir. 2017). 

31 Emera Maine v. FERC, 854 F.3d 9, 25 (D.C. Cir. 2017). (citations omitted). 

32 Pub. Serv. Elec. & Gas v. FERC, 989 F.3d 10, 13 (D.C. Cir. 2021) (quoting Emera Maine, 854 F.3d at 24). 
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findings are determinative so long as they are supported by substantial evidence.33  The 

“substantial evidence” standard “requires more than a scintilla, but can be satisfied by something 

less than a preponderance of the evidence.”34  Substantial evidence is “relevant evidence” that “a 

reasonable mind might accept as adequate to support a conclusion.”35 But “substantial evidence . 

. . must do more than create a suspicion of the existence of the fact to be established.” 36 While 

the rulemaking record may be extensive, the Commission in the Final Rule does not support its 

finding that existing regional transmission planning and cost allocation processes are resulting in 

unjust, unreasonable, unduly discriminatory, and preferential Commission-jurisdiction rates37 

with substantial evidence, facts, or data. 

Instead, Order No. 1920’s ‘factfinding’ amounts to several generic assertions (regarding 

the value of transmission, increased transmission spending, and more planned transmission 

spending)38 to reach very broad conclusions.  The Commission presses on with a proposal to 

reform regional transmission planning and cost allocation processes because the Commission is 

concerned that the processes in Order No. 1000 “may not be planning transmission on a 

sufficiently long-term, forward-looking basis to meet transmission needs driven by changes in 

the resource mix and demand.”39  FPA Section 206 requires more than a finding that rates or 

 

33 Section 313(b) of the FPA, 16 U.S.C. § 825l(b).   

34 See N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 97 (3d Cir. 2014) (quoting La. PSC v. FERC, 522 F.3d 378, 395 

(D.C. Cir. 2008)).   

35 N.J. Bd. of Pub. Utils., 744 F.3d at 9 (quoting Mars Home for Youth v. NLRB, 666 F.3d 850, 853 (3d Cir. 2011)).  

36 Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 477 (1951) (cleaned up). 

37 FERC Order No. 1920, Building for the Future Through Electric Regional Transmission Planning and Cost 

Allocation, 187 FERC ¶ 61,068 at P 85 (May 13, 2024). 

38 See Order No. 1920 at PP 90-111. 

39 Order 1920 at P 48. 
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practices affecting rates “may” or “might be” unjust or unreasonable.40  The Commission must 

demonstrate that rates or practices are unjust, unreasonable, unduly discriminatory or 

preferential, and also that the Commission’s proposed remedy is just, reasonable, and not unduly 

discriminatory or preferential.  Replacing the words “may” and “might be” from the NOPR with 

more declarative conclusions (e.g.., “we find there is”)41 is a necessary, but not sufficient step.  

FERC must support such a declaration with substantial evidence and reasoned decision-making, 

including demonstrating a rational connection between the facts found and the choice made.42  

Order No. 1920 makes no findings that specific practices under Order No. 1000 are unjust or 

unreasonable but instead proposes to amend Order No. 1000 based upon mere concerns that 

Order No. 1000 may not be planning transmission in a manner that comports with the FPA.   

The failure to reach specific findings, supported by substantial evidence, under Section 

206, prong 1 renders Order No. 1920 legally infirm.  As a practical matter, the absence of such 

detailed and substantiated findings also makes it difficult if not impossible for transmission 

providers to file compliance filings; it will be very difficult for parties to develop and propose 

compliance strategies and solutions that address and resolve the root problem with current 

transmission planning and cost allocation practices because the root problem remains opaque.  

Understanding the general parameters of a desired remedy is insufficient to solving the problem.  

Industry stakeholders need to understand precisely the details of the problem that the 

 

40 Order 1920 at P 86 (referring to generic findings in the NOPR discussed at PP 47-48). 

41 See Order No. 1920 at P 112 (“we find there is substantial evidence to support the determination…”). 

42 FERC v. EPSA, 577 U.S. 260, 292 (2016); Sacramento, 616 F.3d at 528; Midwest ISO Transmission Owners v. 

FERC, 373 F.3d 1361, 1368 (D.C. Cir. 2004) (quoting State Farm, 463 U.S. at 43).   
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Commission desires to fix.  Order No. 1920’s failure in this regard renders the Final Rule 

deficient.43  Rehearing is warranted.   

B. ERROR #2: Order No. 1920’s adoption of transmission planning and cost 

allocation reforms while ignoring transmission cost mitigation and the rate impact 

on consumers is arbitrary and capricious.  

1. The Billions of Dollars in Planned Transmission Investment Confirm That 

Meaningful Cost Mitigation and Cost Management Is Required to Ensure 

Just and Reasonable Rates. 

In Order No. 1920, the Commission finalized a broad rule that was generated in a broad 

rulemaking proceeding that raised several issues and comments on transmission planning and cost 

allocation principles, requirements, and reforms.  The NOPR recognized its own breadth and did 

not limit its scope, but instead broadly used Section 206 of the FPA to examine the justness and 

reasonableness of existing transmission rates.44  The Commission initiated the reforms in Order 

No. 1920 “to ensure that rates, terms, and conditions for transmission service provided by public 

utility transmission providers…remain just and reasonable and not unduly discriminatory or 

preferential.”45 The Final Rule unequivocally states that “transmission spending has continued 

to increase nationwide.”46  Transmission developers invested approximately $20-$25 billion 

annually in transmission facilities in the United States from 2013-2020.47  The Final Rule 

recognizes that transmission costs have also become an increasing share of customers’ overall 

 

43 Specifically, Industrial Customers urge the Commission not to move forward with its right-sizing monopoly 

preference, its proposal to retain the Construction Work in Progress Incentive, its proposal to amend participant 

funding by requiring consumers to bear certain transmission-related generation interconnection costs, and its 

proposal to attempt to account for certain utility and corporate clean energy supply goals in long-term planning 

processes.   

44 See NOPR at PP 34-35, 43-44, 52, 55; see id. at Danly Dissent to the NOPR at PP 2, 21, 29. 

45 Order No. 1920 at P 1. 

46 Order No. 1920 at P 92 (emphasis added). 

47 Order No. 1920 at P 92 (citing (citing Brattle-Grid Strategies Oct. 2021 Report at 2; Brattle Apr. 2019 

Competition Report at 2-3 & fig.1.). 
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electricity bills, underscoring the importance of ensuring that transmission investments are 

efficient and cost-effective.48   

Order No. 1920 further finds that the “record demonstrates that transmission investment 

is likely to substantially increase in coming years”49 and there will be “sustained transmission 

spending through at least 2050.”50  And yet, despite these findings as to the recent substantial 

increases in transmission costs and substantial planned investments of billions, or more likely 

trillions, of dollars in transmission facilities through 2050, the Final Rule did not take any concrete 

steps whatsoever to protect consumers from paying excessive and unjust and unreasonable rates. 

Multiple parties asked for transmission cost mitigation and cost containment, and 

suggested several different approaches, methods, and solutions to containing costs.  Yet, Order 

No. 1920 looks the other way, failing to engage the hard issue and the Commission’s core statutory 

function and reason for its existence – protecting consumers from monopolies charging excessive 

rates.  As a result, Order No. 1920 is arbitrary and capricious and does not reflect reasoned 

decision-making; the Final Rule fails to consider and address a critically essential element of the 

 

48 Order No. 1920 at P 92 (citing Resale Iowa Initial Comments at 3 (“[T]ransmission costs have comprised an 

increasing percentage of [] total wholesale electric costs [for Resale Iowa’s members].  Currently, transmission and 

ancillary services constitute approximately 43% of such costs, as compared to 18.1% in 2009.”); Industrial 

Customers Initial Comments at 5 (showing that transmission costs made up just 7% of the total PJM electricity bill 

in 2011 but 27% by 2020); Rob Gramlich and Jay Caspary, Americans for a Clean Energy Grid, Planning for the 

Future: FERC’s Opportunity to Spur More Cost-Effective Transmission Infrastructure, at 26-28 (Jan. 2021), 

https://cleanenergygrid.org/wp-content/uploads/2021/01/ACEG_Planning-for-the-Future1.pdf (ACEG Jan. 2021 

Planning Report) (stating that the current approach to transmission planning “results in higher total energy bills for 

customers than would result from more forward-looking, holistic transmission planning”); see also California 

Municipal Utilities Initial Comments at 10 (projecting that between 2022 and 2040, total high and low-voltage 

transmission access charges will nearly double and noting that “[g]one are the days when transmission was a de 

minimis portion of the overall bill and increases had little impact on the end consumer”); Public Systems Initial 

Comments at 5 (noting that “New England’s Regional Network Service transmission rate has grown nine-fold, from 

$15.60 per kW-year (in 2003) to $140.98 per kW-year (in 2021)”)). 

49 Order No. 1920 at P 93 (emphasis added). 

50 Order No. 1920 at P 93 (emphasis added).  
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problem51 of transmission planning and cost allocation – the costs to consumers.  Order No. 1920 

provides no assurances whatsoever that its reforms will help reverse, or even help moderate, the 

recent exponential annual increases in transmission rates that are occurring in many regions.  Order 

No. 1920 merely generically asserts (without evidence, proof, or data) that its regional reforms 

should provide cost savings.52  Yet, the record demonstrates billions and billions of dollars in past, 

present, and future planned transmission spending and construction, confirming that specific, 

meaningful cost containment measures are required to maintain just and reasonable rates.  Yet, 

Order No. 1920 remains silent. 

According to Commissioner Christie in his dissent, “it is emblematic of the entire final rule 

that it did not include ‘saves retail customers money’ as one of its mandatory benefits for 

evaluating projects.”53 Similarly, Commissioner Christie highlights the electricity cost impact to 

consumers: “the timing of this rule could not be worse.  American residential customers will pay 

about 16.23 cents per kWh next year, the highest retail power cost for consumers in almost three 

decades.”54     

 

51 See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“an agency rule would 

be arbitrary and capricious if the agency . . . failed to consider an important aspect of the problem”).  

52 See, e.g., Order No. 1920 at P 1 (generically contending the remedy “will ensure the identification, evaluation, and 

selection, as well as the allocation of the costs, of more efficient or cost-effective regional transmission solutions to 

address Long-Term Transmission Needs”).  

53 Christie Dissent at P 8. 

54 See Robert Walton, U.S. electricity prices outpace annual inflation, Utility Dive, Mar. 13, 2024 (“U.S. electricity 

prices rose 3.6% over the last 12 months, outstripping the broader inflation rate of 3.2%, the Bureau of Labor 

Statistics reported Tuesday.  And experts say there is little chance for near-term consumer relief. . . .  And federal 

policies aimed at electrifying end uses and reducing emissions could lead to even higher prices, Travis Fisher, 

director of energy and environmental policy studies at the Cato Institute, told a House subcommittee Wednesday.”) 

(emphasis added), https://www.utilitydive.com/news/us-electricity-prices-rise-customer-eia-outlook/710113/. 
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On rehearing, the Commission must adopt meaningful transmission cost mitigation 

reforms, which are both long overdue and critically necessary to ensure that the reforms adopted 

in the Final Rule yield just and reasonable transmission rates.    

2. Order No. 1920’s Determination That Cost Mitigation and Cost 

Management Measures Are Outside The Scope of This Proceeding Is 

Arbitrary and Capricious and Does Not Constitute Reasoned Decision-

making. 

 Order No. 1920 recognizes certain cost-containment comments and concerns from parties: 

Individual state governmental entities as well as NASEO, NASUCA, and 

NESCOE emphasize the importance of considering more efficient or cost-

effective alternatives. Some state commissions and US DOE cite the benefits of 

cost containment for customers.55 

*** 

Some commenters stress the importance of cost containment oversight by the 

Commission. Joint Commenters support a cost management framework overseen 

by the Commission ensuring that the costs and benefits on which transmission 

projects are initially approved for cost allocation remain within initially 

contemplated parameters.56 

Parties expressed broad concerns about the absence of meaningful transmission cost-containment 

measures: 

• “For example, the ICC advises against some of the Commission’s proposals which may 

limit cost savings to consumers . . . .”57 

• “NARUC provides specific comments on the importance of containing transmission costs 

that address the following topics: the need for enhanced oversight of transmission, 

including adherence to a set of best practices to better contain transmission costs and 

consideration of the benefits of establishing Independent Transmission Monitors charged 

with oversight of transmission spending; the potential need for reform of Order No. 1000 

 

55 Order No. 1920 at P 1169. 

56 Order No. 1920 at P 1518. 

57 ANOPR Comments of the Illinois Commerce Commission at 4. 
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competitive processes and transmission planning requirements; and the eligibility of 

projects for electric transmission incentives.”58 

• “As transmission costs continue to rise, the Commission should explore cost containment 

measures to be implemented by regional and local transmission planners . . . Generally, 

transmission projects with cost containment provisions that minimize the risk of cost 

overruns should be preferred over solutions without such measures.”59 

Yet, Order No. 1920 averred: 

We also find outside the scope of this proceeding various commenters’ 

statements regarding cost containment. We note that the Commission is 

examining issues related to transmission planning and cost containment in other 

proceedings.60 

But the only other proceeding that is open before the Commission and is sufficiently broad to 

complement the breadth of the Final Rule is neither a pending rulemaking nor a contested on-

the-record proceeding in which the Commission has an obligation to act.  Rather, the other 

proceeding is an administrative docket, spawned by a Supplemental Notice of Technical 

Conference, Transmission Planning and Cost Management, Docket No. AD22-8-000 (Oct. 4, 

2022). That cost management docket may or may not result in a rulemaking or a Commission-

initiated complaint, but, as currently postured, it most certainly will not result in any final agency 

order that actually provides and establishes meaningful transmission cost mitigation for 

consumers.  Order No. 1920 does not even confirm that the Commission will take any action in 

Docket No. AD22-8 to finalize binding cost containment and cost mitigation measures; instead, 

Order No. 1920 merely notes “that the Commission is examining issues related to transmission 

planning and cost containment in other proceedings.”61   An agency can create a non-

 

58 Motion to Intervene and Comments of National Association of Regulatory Utility Commissioners at 44, Docket 

No. RM21-17 (filed Oct. 12, 2021). 

59 ANOPR Comments of the Pennsylvania Public Utility Commission at 16. 

60 Order No. 1920 at P 1523 (emphasis added). 

61 See Order No. 1920 at P 1523. 
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discretionary duty by binding itself through a regulation carrying the force of law;62 however, 

Order No. 1920 did not bind the Commission to issue any cost containment reforms or take any 

action in Docket No. AD22-8.  

Importantly, Order No. 1920 does not compel the Commission (however composed in the 

coming months) to take any action in Docket No. AD22-8 or any other cost containment docket 

– either formally or informally.  Order No. 1920 does not demonstrate that cost containment and 

cost mitigation measures are unrelated to the cost issues at hand or are, in fact, outside the scope 

of this Final Rule, which is one of the Commission’s most extensive and broadest rulemakings 

ever issued.  Instead, Order No. 1920 brushed aside transmission costs and rate impacts “with 

little more than a hand wave”63 and failed to meaningfully engage arguments and evidence 

supporting the need for transmission cost management and cost containment now.  To avoid an 

arbitrary and capricious decision or one that does not reflect reasoned decision-making, the 

Commission must consider all important aspects of the problem at issue.64  It is “well established 

that the Commission must ‘respond meaningfully to the arguments raised before it.’”65  The issue 

of transmission cost containment is top of mind for electricity consumers, and was very much 

raised before the Commission in this rulemaking (and in myriad other Commission proceedings).   

3. Order No. 1920 Continues to Allow the Commission to Routinely 

Grant Transmission Owner Incentives; Failing to Take Meaningful 

 

62 See Elec. Priv. Info. Ctr. v. Internal Revenue Serv., 910 F.3d 1232, 1244 (D.C. Cir. 2018). 

63 See Del. Div. of Pub. Advocate v. FERC, 3 F.4th 461, 469 (D.C. Cir. 2021).  

64 See e.g. Motor Vehicle Mfs., 463 U.S. at 43 (“an agency rule would be arbitrary and capricious if the agency . . . 

failed to consider an important aspect of the problem); NorAm Gas Transmission Co. v. FERC, 148 F.3d 1158, 1165 

(D.C. Cir. 1998) (“In previous cases, we have rejected agency orders when the Commission neglected to deal with an 

important part of the problem…”) (citing Laclede Gas Co. v. FERC, 997 F.2d 936, 945-48 (D.C. Cir. 1993)); North 

Carolina Util. Comm'n v. FERC, 42 F.3d 659, 666 (D.C. Cir. 1994) (given the complexity of the issue, FERC must 

more fully explain its decision).     

65 TransCanada Power Mktg. Ltd. v. FERC, 811 F.3d 1, 12 (D.C. Cir. 2015). 
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Action on Transmission Owner Incentives Shirks The Commission’s 

Statutory Responsibility. 

Order No. 1920 fails to finalize the NOPR’s proposal to limit the availability of the 

CWIP Incentive for Long-Term Regional Transmission Facilities because the Commission now 

suddenly agrees with parties (some of which stand to benefit from the CWIP Incentive), that 

even though the Commission proposed to limit the CWIP Incentive in the NOPR, it is now 

appropriate to consider the CWIP Incentive in another proceeding.66   Order No. 1920 is not clear 

on which pending proceeding the Commission will soon address Transmission Owner 

Incentives.  Notably, the rulemaking proceeding for Electric Transmission Incentives Policy in 

Docket No. RM-20-10 has been pending with the Commission for three years without any action 

or any indication that the proceeding is close to concluding with a final rule, and any details 

about what policies or reforms would be included.  Commissioner Christie rightly criticizes 

Order No. 1920’s decision to punt the decision on CWIP to another proceeding “as nothing more 

than an excuse for a continuing failure to act.”67 

Several parties raised serious concerns about transmission owner incentives and strongly 

supported removal of, or significant limitations on, the CWIP Incentive (as well as the 

Abandoned Plant Incentive).  Order No. 1920 fails to engage these arguments and comments, but 

has an opportunity on rehearing to do so.  Key concerns include: 

• “The [Public Utilities Commission of Nevada] generally supports the elimination of the 

CWIP incentive on regional transmission projects because of the risk . . . of single states 

bearing disproportionate allocations of regional projects before those projects are used 

and useful.”68 

 

66 See Order No. 1920 at P 1547 

67 Christie Dissent at P 119. 

68 Initial Comments of Public Utilities Commission of Nevada at 14. 



 25 

 
 
 

 

• “[Large Public Power Council] strongly supports the Commission's proposal not [sic] 

permit public utility transmission providers to take advantage of the CWIP Incentive for 

Long-Term Regional Transmission Facilities.”69 

• “[T]he Ohio [Federal Energy Advocate] does not believe that CWIP should be an 

incentive that allows or shifts the burden associated with a fledgling project from the 

utility or investor developing the project to the customers who are paying for the project. 

Furthermore, if the project is never placed in service, then customers bear the risk that 

should have been the responsibility of the utility and investor, while receiving no benefit 

in return because of the CWIP provision.”70 

• “[American Public Power Association] agrees with the NOPR’s reasoning that the 

additional uncertainty associated with the LTRTP process warrants additional protection 

for ratepayers in the form of limits on CWIP recovery for LTRTP Facilities.”71 

• “California Commission and New England Systems argue that there is no evidence that 

any of the incentives established under FPA section 219, including the CWIP Incentive, 

have spurred investment in transmission infrastructure.”72 

And the following parties raised concerns regarding the Abandoned Plant Incentive: 

• [American Public Power Association] notes, “Under the Commission’s longstanding 

policies on recovery of abandoned plant costs (including the abandoned plant incentive 

under Order No. 679),157 customers may still be required to pay some or all of the costs 

of abandoned projects. This highlights the importance of mechanisms that protect 

consumers from unneeded or inefficient projects throughout the course of the LTRTP 

process.”73 

• “[California Public Utilities Commission] strongly supports the proposal by the Industrial 

Consumers that under the AFUDC approach, the Commission must “eliminate the 

presumption of prudence for . . . abandoned plant costs.”74 

• “NARUC requests that FERC review the current abandoned plant policy to ensure that 

ratepayer benefits from the adoption of the proposed rule with respect to CWIP do not 

disappear if those costs are still recovered from ratepayers as abandoned plant.”75 

 

69 Comments of Large Public Power Council at 41. 

70 Comments of the Public Utilities Commission of Ohio's Office of the Federal Energy Advocate at 16. 

71 Initial Comments of the American Public Power Association at 46-47. 

72 Order No. 1920 at P 1526. 

73 Initial Comments of the American Public Power Association at 47. 

74 Reply Comments of The California Public Utilities Commission at 19. 

75 Comments of National Association of Regulatory Utility Commissioners at 55. 
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• Industrial Customers argued that the Commission should adopt customer safeguards for 

transmission projects that are abandoned, including a more thorough review of whether 

costs were prudently incurred prior to abandonment.76   

Yet, the Commission chose not to implement changes to the availability of CWIP and 

Abandoned Plant incentives, instead deciding to evaluate any policy changes in a separate 

proceeding.77 Order No. 1920’s only rationale for the punt was that the appropriateness of its 

transmission incentives “is a question better evaluated by considering the Commission’s 

transmission incentives comprehensively for all regional transmission facilities.”78  This 

explanation is insufficient and does not do anything to protect consumers.  

 Further, Order No. 1920 fails to engage the reasoning and rationale of both Industrial 

Customers and Commissioner Christie regarding Transmission Owner Incentives, as the ability 

for transmission developers to easily apply for and obtain lucrative incentives without much 

scrutiny from the Commission, and to then charge customers for plant that is not used and useful, 

is contrary to longstanding principles of utility regulation.  The Final Rule does not confront the 

simple fact that walking back the proposed elimination of CWIP is “a major step backwards for 

consumers.”79  Commissioner Christie explained: 

… a core principle of utility law and regulation for decades is that consumers can 

be forced to pay costs only for assets that are “used and useful” to them.  In Order 

No. 679, the Commission determined that it may be necessary to depart from this 

long-standing ratemaking principle to “address the substantial challenges and 

risks in constructing new transmission.”80  And in my prior statements, I 

questioned, among other concerns, whether the Commission’s determination of 

whether “substantial challenges and risks” exist when granting the various 

 

76 Order No. 1920 at P 1546 (citing Industrial Customers Reply Comments at 9). 

77 Order No. 1920 at P 1547. 

78 Id.  

79 Christie Dissent at P 19.   

80 Promoting Transmission Inv. through Pricing Reform, Order No. 679, 116 FERC ¶ 61,057, at PP 26, 117, order 

on reh’g, Order No. 679-A, 117 FERC ¶ 61,345 (2006), order on reh’g, 119 FERC ¶ 61,062 (2007). 
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transmission incentives has becoming nothing more than a check-the-box 

exercise.81   

 Commissioner Christie and several Industrial Customers have challenged the 

Commission’s handout of lucrative incentives on several occasions.  Commissioner Christie has 

explained that CWIP is simply unfair as it “makes consumers the unwilling ‘bank’ for developers, 

but unlike a real bank, consumers don’t get paid any interest and this Commission forces them to 

make involuntary loans.”82  As to the Abandoned Plant Incentive, Commissioner Christie has 

explained that, under the Abandoned Plant Incentive, consumers are forced to absorb all project 

risks and hold the purse because the Abandoned Plant Incentive serves as de facto insurance 

 

81 Christie Dissent at P 118 (footnotes omitted) (citing Promoting Transmission Inv. through Pricing Reform, Order 

No. 679, 116 FERC ¶ 61,057, at PP 26, 117, order on reh’g, Order No. 679-A, 117 FERC ¶ 61,345 (2006), order on 

reh’g, 119 FERC ¶ 61,062 (2007). 

82 Christie Dissent at P 18 (citing Baltimore Gas & Elec. Co., 187 FERC ¶ 61,030 (2024) (Christie, Comm’r, 

dissenting at P 7), https://www.ferc.gov/news-events/news/commissioner-christies-dissent-award-incentives-exelon-

er24-1313; PJM Interconnection, L.L.C., 185 FERC ¶ 61,200 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/e-7-commissioner-christies-concurrence-exelons-application-abandoned-

plant; The Potomac Edison Co., 185 FERC ¶ 61,083 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-concerning-potomac-edisons-

abandoned-plant; Montana-Dakota Utils. Co., 185 FERC ¶ 61,015 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-montana-dakota-utilities-co-regarding; 

Midcontinent Indep. Sys. Operator, Inc., 184 FERC ¶ 61,136 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-midcontinent-independent-system-

operator-inc-0; GridLiance W. LLC, 184 FERC ¶ 61,129 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-gridliance-west-regarding-

transmission; Midcontinent Indep. Sys. Operator, Inc., 184 FERC ¶ 61,034 (2023) (Christie, Comm’r, dissenting at 

P 8), https://www.ferc.gov/news-events/news/commissioner-christies-dissent-award-transmission-incentives-nipsco-

er23-1904; Otter Tail Power Co., 183 FERC ¶ 61,121 (2023) (Christie, Comm’r, concurring at P 8), 

https://www.ferc.gov/news-events/news/e-18-commissioner-christies-concurrence-otter-tail-power-company-

regarding; LS Power Grid Cal., LLC, 182 FERC ¶ 61,201 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-ls-power-grid-regarding-transmission-

incentives; Nev. Power Co., 182 FERC ¶ 61,186 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-nv-energy-regarding-transmission-

incentives; The Dayton Power and Light Co., 182 FERC ¶ 61,147 (2023) (Christie, Comm’r, concurring at P 3), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-dayton-power-and-light-company-

regarding; Midcontinent Indep. Sys. Operator, Inc., 182 FERC ¶ 61,039 (2023) (Christie, Comm’r, concurring at P 

3), https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-midcontinent-independent-system-

operator-inc; NextEra Energy Transmission Sw., LLC, 180 FERC ¶ 61,032 (2022) (Christie, Comm’r, concurring at 

P 3) (July 2022 Concurrence), https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-nextera-

energy-transmission-southwest-llc; NextEra Energy Transmission Sw., LLC, 178 FERC ¶ 61,082 (2022) (Christie, 

Comm’r, concurring at P 3) (February 2022 Concurrence), https://www.ferc.gov/news-events/news/commissioner-

mark-c-christie-concurrence-nextera-energy-transmission-southwest-llc.). 
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provided by customers at no cost to the transmission provider.83  Action on Transmission Owner 

Incentives is appropriate and necessary now to ensure just and reasonable rates.   

4. Order No. 1920 Fails to Engage Arguments Demonstrating the Need for 

an Independent Transmission Planner and Independent Transmission 

Monitor  

 FERC failed to engage requests that the Commission implement Independent Transmission 

Planners and Independent Transmission Monitors to ensure just and reasonable rates in 

transmission planning.84  The following comments requested independent transmission planning: 

• “The Commission should require that all transmission projects require passage of 

cost-benefit analysis under the purview of an independent transmission planner and/or 

monitor across all Order 1000 regions.”85 

• “According to PIOs, transmission providers have incentives to avoid independent 

transmission planning processes because local transmission projects are presumed to 

be prudent, avoid competition, and receive high rates of return.”86 

• “Relatedly, California Commission and Colorado Consumer Advocates suggest that 

the Commission give independent transmission monitors the responsibility to 

evaluate stakeholder comments, independently analyze whether there are potentially 

more efficient and cost-effective alternative transmission solutions to meet identified 

transmission needs, and make a recommendation.”87 

• LS Power argues that the Commission has the authority to require regional 

transmission planning for existing transmission facilities reaching the end of 

 

83 Midcontinent Indep. Sys. Operator, Inc., 182 FERC 61,039 (2023) (Christie concurrence at P 3). 

84 See Order No. 1920 at P 1617 (citing See American Municipal Power Reply Comments at 3-7; California 

Commission Initial Comments at 108-110; DC and MD Offices of People’s Counsel Initial Comments at 7; NARUC 

Initial Comments at 60-61; Ohio Consumers Reply Comments at 17-18; PJM States Initial Comments at 6-7), Order 

No. 1920 at P 1648, Order No. 1920 at P 1559 (citing Competition Advocates Supplemental Comments at 3-4), 

Order No. 1920 at P 1617 (citing Joint Consumer Advocates Initial Comments at 26-29, California Commission 

Initial Comments at 111-112; Colorado Consumer Advocates Initial Comments at 31, Potomac Economics Initial 

Comments at 6, American Municipal Power Reply Comments at 3-7; California Commission Initial Comments at 

108-110; DC and MD Offices of People’s Counsel Initial Comments at 7; NARUC Initial Comments at 60-61; Ohio 

Consumers Reply Comments at 17-18; PJM States Initial Comments at 6-7. 

85 Comments of the R Street Institute at 10. 

86 FERC Order No. 1920 at P 1616 (citing PIOs Initial Comments at 52-53). 

87 FERC Order No. 1920 at P 1617. 
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operational life, and that such transmission planning should be performed by an 

independent transmission planner.88   

Similarly, many parties expressed support for independent transmission monitors (“ITMs”), 

including but not limited to the following comments: 

• “ITM[s] should be responsible for assessing whether a selected project is the most 

efficient and cost-effective solution as compared to other alternatives . . . .”89 

• “NARUC recommends the Commission consider the cost containment benefits that 

could be attained by ITMs in each RTO/ISO and non-RTO/ISO region focused on 

oversight of transmission spending, and, more broadly, ensuring that future buildout 

of the grid is cost-effective.”90 

• “But as we brace for a continuing high number of transmission projects to connect 

load to existing generators or new ones, the Ohio FEA first and foremost, continues 

to believe that the RTO/ISO has the authority and is the appropriate venue to 

accomplish transmission monitoring activities for all transmission projects in its 

region.”91 

However, FERC declined to establish independent planning and monitoring in Order No. 1920:  

this final rule generally does not require transmission providers to replace or 

otherwise make changes to existing Order No. 1000 regional reliability and 

economic transmission planning and cost allocation processes. As such, we decline 

to adopt R Street’s proposal to require that all transmission projects pass a cost-

benefit analysis.92 

The issue was not simply that the projects must pass a cost-benefit analysis.  Rather, the issue is 

that projects are not subject to oversight and consumers lack protection from over-built, 

imprudent, or inefficient transmission projects that evade the Commission’s review.  An 

independent entity should be reviewing and approving all transmission projects, or at least all 

transmission projects at 100 kV and above.  Given the staggering increase in transmission 

 

88 Order No. 1920 at P 1730 (citing LS Power Initial Comments at 83-84, 141). 

89 Initial Comments of the California Public Utilities Commission at 49. 

90 Motion to Intervene and Comments of National Association of Regulatory Utility Commissioners at 54. 

91 Comments of The Public Utilities Commission of Ohio’s Office of The Federal Energy Advocate at 23. 

92 FERC Order No. 1920 at P 1032. 
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spending and the proliferation of local projects that undergo little, if any, independent review, a 

clarification or expansion of the existing independent market monitor (“IMM”) functions, or the 

creation of a new ITM function, would be a timely and appropriate exercise of the Commission’s 

authority to remedy unjust, unreasonable, unduly discriminatory, or preferential transmission 

rates and to help ensure that Order No. 1920’s reforms result in just and reasonable rates. 

Establishing independent oversight of transmission planning would not cause the 

Commission to run afoul of sub-delegation prohibitions as long as the ITM’s roles and 

responsibilities are properly defined.  The Commission addressed identical concerns with respect 

to the creation of IMMs in Order 2000 where it emphasized that “the performance of market 

monitoring … is not intended to supplant Commission authority” but would instead provide 

FERC with additional means to detect market power abuses, market design flaws, and 

opportunities for improvements in market efficiency.93  The Commission has ultimate authority 

to deny cost recovery for projects that do not comply with the necessary review and approval 

processes. Having an RTO or ISO review and approve local projects, with IMM or ITM 

oversight, also protects all states in the regional markets and levels the playing field between 

those states to keep the market efficient, effective, and fair in the allocation of ratepayer 

resources that market participants expend towards local projects.  Potomac Economics, the IMM 

for four of the nation’s RTOs/ISOs, has attested to the need for enhanced transmission oversight 

and an independent transmission monitor.94  The Commission briefly recognized those 

 

93 Order No. 2000 at P 465. 

94 See Comments of Potomac Economics at 6-8. 



 31 

 
 
 

 

arguments,95 but failed to engage them and punted the issues to the administrative docket in 

AD22-8 where the Commission has no obligation to act.96  

This is not the first time the Commission has considered the value of an ITM. In RM05-

17-000 and RM05-25-000, which would ultimately culminate in the issuance of Order No. 890, 

numerous parties proposed, and the Commission considered, whether to appoint an independent 

entity to monitor transmission processes.  The Commission noted that “overall comments on the 

use of an independent third party to oversee or coordinate the planning process range from those 

who believe it is not needed to those who feel it should be required rather than merely 

encouraged.”97  The ITM would monitor compliance with the rules for competitive transmission 

processes, make suggestions for process improvements, and report any rules violations directly 

to the FERC Office of Enforcement. 

The Commission has broad discretion in determining the scope of the ITM functions. At 

the very narrow end of a spectrum of authorized duties, the ITM would monitor for compliance 

with existing legally enforceable obligations of the RTO/ISO and jurisdictional transmission 

owners and refer to the Commission any perceived tariff violations.  For example, the ITM 

would monitor compliance with transmission planning process requirements.  Because 

competition is deployed in some RTOs/ISOs, the ITM would monitor for, and report, non-

compliance with Commission-approved processes and anti-competitive conduct.  At the broad 

end of the spectrum of functionality, an ITM may participate in any of the following areas: 

1. Monitoring the transmission planning processes for optimization opportunities 

with respect to cost containment and competition; 

 

95 See Order No. 890 at P 1617. 

96 See Order No. 1920 at P 1648. 

97 Order No. 890 at P 563. 
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2. Reporting on barriers to deploying competition for new transmission facilities 

above 100 kV;  

3. Developing and evaluating benchmark estimates of costs using data collected 

over time; 

4. Upon request, testifying or providing information to state siting and integrated 

resource plan (“IRP”)-issuing authorities to assist with need and cost 

determinations;  

5. Participating in proceedings before the Commission, as necessary, to address 

transmission competition administration issues; and 

6. Participating in formula rate and stated rate cost recovery proceedings before 

the Commission. 

The scope of ITM responsibilities may further be reviewed, on a periodic basis, where 

legal, structural, or RTO/ISO market circumstances warrant such review.  To carry out its 

responsibilities with respect to monitoring, reporting, and advising on transmission issues, the 

ITM should have access to all transmission planning and cost data, including critical energy 

infrastructure information (“CEII”).  With respect to the ITM structure, the Commission may 

consider enhancing the functions of the existing external Independent Market Monitor in PJM by 

expanding its areas of responsibilities and funding to allow for the necessary increases in 

technical and personnel capacity. 

An ITM “would be able to identify valuable recommendations for improvements in the 

modeling, project identification, and . . . planning processes and inconsistencies with other 

processes including the generation interconnection process.”98  Further, as noted by Monitoring 

Analytics, the PJM IMM, the information provided by an ITM would be essential for the 

Commission, for state public utility commissions, for all PJM market participants, for all 

customers in PJM, and for PJM Staff.99 

 

98 Potomac Economics Comments at 9. 

99 Monitoring Analytics Comments at 17. 
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In conclusion, having an ITM would result in projects facing more scrutiny, and will 

mitigate the rate impacts on consumers of project that do not have as much oversight.  

RTOs/ISOs could and should serve as the reviewer and approver of regional projects, given their 

substantial expertise in regional transmission planning.  By having these reviewing and 

approving functions, RTOs/ISOs can provide a more holistic grid planning process that includes 

supplemental projects as an option for reasonable and prudent grid expansion because current 

transmission planning is short-sighted and does not co-optimize the benefits of economic and 

reliability objectives.  A longer planning and benefits horizon will reduce the susceptibility of 

transmission planning to shifts in short-term assumptions, such as the near-term generation plans 

of incumbent utilities that stifle efficient regional transmission development to justify rate basing 

generation assets at much higher cost to consumers.  And the process for transmission 

monitoring can be overseen by the Independent Market Monitor to ensure that the ITM functions 

properly. Such responsibility can be seamlessly integrated into the oversight responsibilities of 

the current Independent Market Monitor in the respective RTO/ISO. 

5. Order No. 1920 Fails To Address Concerns that the Existing Formula Rate 

Framework and Prudency Review Standard Fail to Protect Consumers. 

Several parties asked the Commission to ensure its reforms in the rulemaking proceeding 

include additional measures to protect customers interests and additional process, more 

oversight, more monitoring, or enhanced prudence reviews.100  Order No. 1920 falls short of 

 

100 See Order No. 1920 at P 1648 (citing California Commission Initial Comments at 111-112 &n.401; Colorado 

Consumer Advocates Initial Comments at 31; Joint Consumer Advocates Initial Comments at 25-29; NRG Initial 

Comments at 7, 36; Ohio Consumers Initial Comments at 23-24; OMS Initial Comments at 16-17; Pattern Energy 

Initial Comments at 31-34; Pine Gate Initial Comments at 49-50; PIOs Initial Comments at 51-52; PJM States Initial 

Comments at 4-6; TAPS Initial Comments at 61-62; US DOJ and FTC Initial Comments at 20-21). 
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ensuring just and reasonable transmission rates because, inter alia, it does not undertake reforms 

of transmission formula rates or the Commission’s prudency standard. 

Formula Rate Transmission Protocols do not adequately protect consumers from 

imprudent spending because, even under most formula rate protocols, the burden of denying cost 

recovery for a transmission project investment lies with the consumer, instead of the burden of 

justifying cost recovery for a transmission project investment lying with the utility.  Protocols do 

not give consumers an adequate opportunity to make a challenge to the proposed cost recovery.  

The protocols provide no opportunity to compel transmission owners’ responses to discovery.  

The protocols provide no opportunity to cross-examine utility witnesses about the decisions to 

engage in project spending.  Other problems involve the burden of proof being on the consumer 

and the burdens of exhausting all possible mechanisms for a challenge before a stakeholder can 

launch a Section 206 complaint.  And even if the stakeholder successfully overcomes the burden 

of proof and exhausts its procedural options, the transmission owner has often proceeded with, or 

even completed, project construction, which places the Commission in a difficult position of 

denying cost recovery for a facility that has been placed in service.  As a result, there is not an 

adequate opportunity to respond to and challenge a proposed project.  Order No. 1920 proposes 

to encourage potentially trillions in additional transmission investment but provides no additional 

mechanisms for ensuring that any such expenditures are just and reasonable.  Rehearing is 

warranted. 

Likewise, prudence challenges are not a viable option for consumers to contest the level 

of transmission owners’ spend on transmission projects. In fact, there appear to be no cases at 

least in the past 20 years in which FERC has rejected transmission expenditures as imprudent.  

That observation is not surprising.  The presumption of prudence provided to transmission 
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owners is highly deferential and must be overcome by concrete evidence presented by 

consumers, who are operating from an information deficit, before the transmission owner bears 

the burden of affirmatively demonstrating the prudence of its transmission investment.  The 

standard is as follows: 

[M]anagers of a utility have broad discretion to conduct business affairs and to incur 

costs necessary to provide service to utility customers. The Commission held that 

the appropriate test to be used in a prudence review is whether the costs incurred 

are the costs which a reasonable utility management would have made, in good 

faith, under the same circumstances, and at the relevant point in time.101 

The Commission adds:  

A prudence inquiry addresses whether the [utility] conducted reasonable evaluation 

of the costs and benefits prior to incurring a financial commitment.  A prudence 

determination is based upon what the [utility] knew or should have known at the 

time a decision was made.  The prudence standard ensures that ratepayers are not 

required to pay for ‘unnecessary costs.’102 

And further, 

The regulated entity has the burden of proof to establish prudence . . . in order to 

ensure that rate cases are manageable, a presumption of prudence applies until the 

challenging party ‘creates a serious doubt as to the prudence of an expenditure . . . 

. ’ Serious doubt must be more than a ‘bare allegation of imprudence,’ but this 

threshold may not be so demanding that it effectively reverses the statutory burden 

of proof.  Once such serious doubt has been raised, the [utility] has ‘the burden of 

dispelling these doubts and proving the questioned expenditure to have been 

prudent.’103 

 

101 New England Power Co., 42 FERC ¶ 61,016 (1988), citing Re New England Power Co., 31 FERC ¶ 61,047 

(1985). 

102 Louisiana Pub. Serv. Comm'n, Arkansas Pub. Serv. Comm'n, & Council of the City of New Orleans, Louisiana 

Sys. Energy Res., Inc., Entergy Servs., LLC, Entergy Operations, Inc., & Entergy Corp., 181 FERC ¶ 61,135 (2022), 

internal citations omitted (“La. PSC”) v. Entergy. 

103 Id., citing BP Pipelines, 153 FERC ¶ 61,233 at PP 12-13 (citing New England Power Co., 31 FERC ¶ 61,047, at 

61,084 (1985), order on reh'g, 32 FERC ¶ 61,112, aff'd sub nom., Violet v. FERC, 800 F.2d 280 (1st Cir. 1986)). 
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In addition, prudence determinations are highly fact-determinative, and require the complainant 

“to do more than make mere unsubstantiated allegations.”104   Because a serious doubt is the 

burden of proof, complainants have often failed to meet the burden, and they lose their cases.  

The Commission has ordered evidentiary hearings to explore the prudence of certain 

investments, for both electric transmission and electric generation.105  However, it appears that 

the only recent case in which FERC found that the complainants met the burden of serious doubt 

was where the utility owned a minority interest of a coal plant and a nuclear plant and failed to 

sue the majority interest holder of both plants, which operated the plants.106  While the minority 

interest holder sued the plant manager for the operation of the nuclear plant, FERC found that it 

was imprudent that the utility did not sue the manager for the operation of the coal plant. FERC 

noted that while it was hesitant to second-guess the utility and that it did not want to “encourage 

empty litigation,” it could not conclude on the pleadings that the complainants met their burden, 

and it instituted a limited Section 206 investigation into the utility’s prudence, and whether the 

investigation was barred by the terms of the Municipalities’ settlements.107  There appear to be 

no cases in the past 20 years in which the Commission has rejected as imprudent any 

transmission-related investment.  

 

104 New England Conf. of Pub. Utilities Commissioners, Inc., 124 FERC ¶ 61,291 (2008). 

105 See Potomac-Appalachian Transmission Highline, LLC Alison Haverty, 140 FERC ¶ 61,229, at P 79 

(2012)(exploring the prudence of transmission-related ““lobbying costs, general advertising and outside services 

employed, Reliable Power Coalition's costs, double-counting of costs between FERC accounts, shared parent 

company costs among affiliates, membership costs, and donations and expenditures for civic, political and related 

activities . . . .”); Louisiana Pub. Serv. Comm'n, Arkansas Pub. Serv. Comm'n, & Council of the City of New 

Orleans, Louisiana Sys. Energy Res., Inc., Entergy Servs., LLC, Entergy Operations, Inc., & Entergy Corp., 181 

FERC ¶ 61,135 (2022)(in a generation-related proceeding, setting for hearing “the issue of the prudence of the 2012 

Uprate, including Respondents' request for privileged treatment of the 2009 Investment Proposal”).   

106 See Towns & Cities of Clayton, Lewes, Middleton, Milford, New Castle, Newark, Seaford, & Smyrna, Delaware, 

72 FERC ¶ 61,289 (1995). 

107 Towns & Cities of Clayton, Lewes, Middleton, Milford, New Castle, Newark, Seaford, & Smyrna, Delaware, 72 

FERC ¶ 61,289 (1995). 
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To show that a project is imprudent is highly-fact intensive and the burden of proof is 

nearly impossible to meet.  Transmission owners do not have an affirmative obligation to 

establish that their projects are prudent before they can begin construction and pass the costs 

onto consumers, which occurs rather easily through transmission formula rates.  Consequently, 

consumers cannot reasonably rely on consumers’ right to file prudence challenges as an effective 

check on transmission project spending.  The record demonstrates that several parties, especially 

commissions charged with protecting the public interest and balancing the interests of utilities 

and consumers, are highly concerned about the ratemaking regime for prudence determinations: 

• “The [California Public Utilities Commission] urges the Commission ‘to reverse its 

longstanding adoption of a presumption’ that all transmission capital expenditures are 

prudent and replace it with a presumption that only capital costs associated with projects 

that have been approved in an independently administered transmission planning process 

are prudent. Thus, for all other transmission capital costs, the Commission ‘should place 

the burden of proof to establish prudence back on IOUs in any section 205 filing seeking 

transmission rate increases.’”108 

• “[T] ransmission owners effectively monitor themselves and include their costs in a 

formula rate that is presumed to be just and reasonable unless someone has the resources 

to challenge it in a Commission proceeding.”109 

• “Abandoned plants costs should not be presumed prudent or recoverable. The 

transmission owner must demonstrate that costs incurred for any abandoned plant were 

what a reasonable utility would have undertaken under like circumstances known at the 

time. Under either the CWIP Incentive or the AFUDC approach, the transmission owner 

must maintain the burden to demonstrate the prudency of all costs incurred.”110   

• “Currently, the Commission presumes that all transmission investments are prudent. This 

policy does not protect consumers and is hard to square with section 205(e), which places 

the burden of proof on any public utility seeking a rate increase to show that its proposed 

rate is just and reasonable.”111 

 

108 Initial Comments of California Public Utilities Commission at 47. 

109 Initial Comments of Massachusetts Attorney General Maura Healey at 30. 

110 Initial Comments of the Industrial Customer Organizations at 26. 

111 Harvard Electricity Law Initiative Comments at 2-3. 
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Consideration of the issues with respect to the prudence standard and challenging cost 

recovery will especially become important in the context of the Commission’s determination to 

grant incumbent utilities a monopolistic preference to “right-size” their local projects112 and to 

place those projects into the regional plan without the pressures of competitive bidding for the 

project and, depending on the particular RTO/ISO or region, potentially very little independent 

oversight of the project and potentially limited means to obtain information about the project.     

In summary, Order No. 1920 has not demonstrated that rates impacted by transmission 

planning will be “just and reasonable” under Section 206 of the FPA when FERC affirmatively 

states that it would not consider cost containment. As a result, FERC “entirely failed to consider 

an important aspect of the problem.”113  Because the Final Rule failed to implement any concrete 

reforms to protect consumers, it bears repeating: “It is long-established that the ‘primary aim’ 

[of the Federal Power Act] is the protection of consumers from excessive rates and 

charges.”114  Rehearing is warranted.   

C. ERROR #3: Order No. 1920’s change in policy to shift certain generation-related 

interconnection costs to consumers violates longstanding precedent, including the 

cost-causation principle, is not supported by substantial evidence, and is arbitrary 

and capricious. 

The Final Rule finalized the NOPR’s proposal to require transmission providers to 

consider in their long-term regional planning regional transmission facilities “that address certain 

interconnection-related transmission needs that the transmission provider has identified multiple 

times in the generator interconnection process” but has not been developed due to generation 

 

112 See Order No. 1920 at P 1697 (summarizing opposition to the right-sizing monopoly preference or ROFR). 

113 Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

114 Xcel Energy Services v. FERC, 815 F.3d 947, 952-53 (D.C. Cir. 2016) (emphasis added). 
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queue withdrawals.115  Currently, generators must pay for the transmission network upgrades 

caused by their interconnection, or they do not interconnect.  Order No. 1920 determined that, if 

two lapses occur in two generation interconnection cycles without generation coming online, 

then the upgrades that were identified in those cycles (but were not funded by the 

interconnection generators) will be developed and the costs will be socialized to all consumers in 

the region.  Order No. 1920 claims its “reforms are necessary,”116 but the standard under the 

Federal Power Act is just, reasonable and not unduly discriminatory – not a perception or 

“belief”117 as to what may be necessary.  A broad swath of stakeholders,118 including Industrial 

Customers, opposed the Commission’s interconnection cost socialization proposal because the 

Commission had not shown that the existing transmission planning requirements and cost-

allocation principles are now unjust, unreasonable, unduly discriminatory or preferential.  Parties 

expressed several concerns, explaining that the proposal: 

• “is unnecessarily prescriptive, difficult to implement, and risks introducing 

significant subjectivity and complex administration into the transmission planning 

process,”119 

• will not minimize total cost to end-use customers;120  

• should instead “focus on reducing costs and providing price signals and not be 

included in Long-Term Regional Planning;”121  

 

115 Order No. 1920 at PP 1076, 1106. 

116 See Order No. 1920 at P 1110. 

117 See Order No. 1920 at P 1110 (“We believe this approach will result…”) (emphasis added).  The Commission 

must demonstrate, based on substantial record evidence, not merely express a belief. 

118 See Order No. 1920 at PP 1085-1097; MISO Initial Comments at 44 and MISO Reply Comments at 28. 

119 Order No. 1920 at P 1085 (citing Duke Initial Comments at 4, 20). 

120 Order No. 1920 at P 1085 (citing Ameren Initial Comments at 18). 

121 Order No. 1920 at P 1089 (citing Mississippi Commission Reply Comments at 9). 
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• could endorse uneconomic projects that would otherwise withdraw from the 

generation queue;122 

• improperly shifts the cost for interconnection-related network upgrades from 

interconnection customers to load;123  

• “could lead to undue discrimination and would distort the price signal that 

generator developers should see to make reasonable investment decisions”;124 and  

• “could result in over-building and excessive rates for transmission customers”125 

The concerns with the Commission’s proposal extended well beyond the concerns raised by 

customers.   

PJM explained that the Commission’s proposal could lead to undue discrimination and 

would distort the price signal that generator developers should see to make reasonable 

investment decisions.126 In PJM’s initial comments, PJM explained:  

the interconnection process is designed to send economic signals to generation 

about where to locate in terms of network upgrade costs. The Network Upgrade 

Proposal would, in effect, shift upgrade costs that are ostensibly too high for 

generation developers from generation to load if such a process trigger were to 

be implemented as proposed in the NOPR.127    

Network upgrade costs should be recovered from new generators that cause the need for those 

network upgrades, and then should recovered by new generators from customers only to the 

extent those new generators are competitive and clear the market through energy or capacity 

auctions or enter into bilateral contracts for generation off-take.  Competitive markets, driven by 

 

122 Order No. 1920 at P 1090 (citing American Municipal Power Initial Comments at 33-34; Indicated PJM TOs 

Initial Comments at 13-14; Pennsylvania Commission Initial Comments at 8; Vistra Initial Comments at 20).   

123 Order No. 1920 at P 1093 (citing APPA Initial Comments at 31; Industrial Customers Initial Comments at 13; 

NRECA Initial Comments at 41-42 (citation omitted); NRECA Reply Comments at 8-9; PJM Initial Comments at 

89-90; Vistra Initial Comments at 8; Xcel Initial Comments at 15). 

124 Order No. 1920 at P 1093 (citing PJM Initial Comments at 89). 

125 Order No. 1920 at P 1094 (citing Dominion Initial Comments at 32). 

126 Order No. 1920 P. 1093 (citing PJM Initial Comments at 89-90.   

127 PJM Initial Comments at 89-90. 
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price signals and the principles of supply and demand, should drive the identification, size, and 

location of new generation.  This includes consideration of the proximity of that new generation 

to transmission access, and recovery of generator network upgrade costs through generation 

market revenues (energy, capacity, ancillary services, etc.). 

Order No. 1920 abruptly abandons participant funding – the process of holding 

interconnecting participants responsible for funding the network upgrades they cause.  The 

longstanding participant funding model for interconnection and network upgrades sends proper 

pricing signals for generation developers to select projects close to load while also protecting 

existing transmission customers from subsidizing the interconnection of new generation projects.  

The Commission has already found that “participant funding in RTOs/ISOs is consistent with the 

policy of promoting competitive wholesale markets because it causes the interconnection 

customer to face the same marginal cost price signal that it would face in a competitive 

market.”128  Order No. 1920 abruptly deviated from longstanding precedent and cost causation 

principles and participant funding without adequate explanation.129   Order No. 1920 noted 

Vistra’s argument that “the Commission still must rationally explain its decision to depart from 

the existing just and reasonable ‘but-for’ policy of Order No. 2003.”130  Vistra finds that the 

effect of this departure is to cause load that pays for network transmission service to assume the 

burden of network upgrade costs “that are today borne by the interconnecting generator.”131  

However, it is insufficient for the Commission to show only that it read these comments and 

 

128 Order No. 2003, 104 FERC ¶ 61,103 (2003) at P 695. 

129 See F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (when an agency changes its policy, it must 

“show good reasons for the new policy”). 

130 Id.  

131 Initial Comments of Vistra Energy Corp. at 9. 



 42 

 
 
 

 

concerns: “It is not in keeping with the rational process to leave vital questions, raised by 

comments which are of cogent materiality, completely unanswered.”132 

Pursuant to the cost causation principle, customers pay for transmission upgrades based 

upon the roughly commensurate benefits they receive from the upgrades, and new generators pay 

for network upgrades because such upgrades would not be needed but for the new generator.133 

Those generators recover those upgrade costs from consumers only if the generators are 

competitive.  The participant funding model thus serves a critical purpose of revealing to 

consumers the all-in, delivered price of power, and provides the right price signals to generation 

developers to locate their projects in areas that minimizes the all-in, delivered price of power.  

Order No. 1920 destroys the incentives and price signals, by removing a critical cost component 

from the all-in, delivered price signal and, instead, force-feeding those costs to unwilling 

consumers. Order No. 1920 has not demonstrated that it is just and reasonable to replace the 

longstanding participant funding model with a planning mechanism that will facilitate subsidies to 

new generators paid for by transmission customers.134  

In their ANOPR initial comments, Industrial Customers explained, with an example: 

The Federal Power Act requires rates to be just, reasonable, and not unduly 

discriminatory or preferential – which should be sufficient to prohibit transmission 

customers from subsidizing the interconnection of new generators.  Participant funding is 

not only just and reasonable, but also equitable and economically efficient.  For example, 

assume a developer is pursuing two potential projects of the same size and capacity; 

Project A would cost $110 million, and Project B would cost $90 million.  However, 

Project A would require $10 million in grid upgrades while Project B would require $50 

million in grid upgrades.  The totals then are $120 million for Project A and $140 million 

for Project B.  Under participant funding, the economic Project A would be constructed.  

However, if the Commission were to abandon participant funding and require 

 

132 National Wildlife Federation v. Costle, 629 F.2d 118, 134 (D.C. Cir. 1980) (quotations omitted).   

133 Industrial Customer ANOPR Comments at 5; see Order No. 2003 at P 695; see Ill. Commerce Comm’n v. FERC, 

576 F.3d 470, 477 (7th Cir. 2009)) (“roughly commensurate” test). 

134 See Order No. 1920, Christie Dissent at P 103 (“the final rule causes consumers to subsidize generation 

developers and thus subverts” the principle of participant funding). 
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transmission customers to subsidize the grid upgrades, then Project B would be 

constructed, with transmission customers picking up the $50 million tab for the network 

upgrades.  And because the total cost of Project B is $20 million more than Project A, 

that “difference of $20 million is a deadweight loss to society.”  If this example were 

extrapolated to thousands of generation projects, the deadweight loss to society easily 

surpasses billions of dollars.  Projects with less expensive network upgrades are generally 

those located closer to load or projects that occupy interconnection sites held by now-

retired generation facilities, and participant funding encourages those projects located 

closest to load or at existing interconnection sites to get built first.  Participant funding is 

just and reasonable, but also economically efficient in that it requires generation 

developers to properly consider total project costs.135  

As Industrial Customers and other parties argued, the impact of Order No. 1920’s change in 

policy is to shift the generation-related costs to consumers.  Order No. 1920 noted (but did not 

fully engage) the  Industrial Customers’ argument “that under the cost causation principle, a new 

generator should pay for interconnection-related network upgrades if such upgrades are only 

required because of the generator’s interconnection.”136  Industrial Customers argued that the 

Commission should not justify their cost allocation techniques by arguing that interconnection 

costs for renewable energy resources are too high and should be socialized across all 

transmission customers. While some large-scale renewable resources may locate far from load 

centers (just as large-scale fossil-fueled generators often located closer to fuel sources that were 

distant from load centers), some generators are now capable of locating closer to load than ever 

before.  With opportunities for on-site generation, energy storage, demand response, and 

interruptible capabilities, the opportunity for supply-demand imbalances to be addressed at or 

close to load is higher than ever, and opportunities for load itself to be better managed to support 

reliability continue to increase.  

 

135 Industrial Customers’ ANOPR Reply Comments at 4-5 (citing “Participant Funding and its Discontents,” 

Counterflow, Steve Huntoon (Sep. 28, 2021), available at https://www.energy-counsel.com/docs/participant-

funding-and-its-discontents.pdf (last accessed June 12, 2024). 

136 Order No. 1920 at P 1093. 

https://www.energy-counsel.com/docs/participant-funding-and-its-discontents.pdf
https://www.energy-counsel.com/docs/participant-funding-and-its-discontents.pdf
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In his dissent, Commissioner Christie emphasized that generation developers should pay 

their costs to interconnect the generators to the grid:   

[G]eneration developers in RTOs should pay the full “but for” costs of 

their interconnection, including network upgrades.  Consumers (i.e., load) 

should not pay one nickel.  They are not the ones seeking to profit from 

the interconnection.  New generation in RTOs is supposed to be driven by 

the market, not by integrated resource planning, as in non-RTOs.  This is 

the compelling principle underlying participant funding of interconnection 

in RTOs.137 

Order No. 1920 did not thoroughly engage with the comments opposing the abandonment of 

participant funding.  Mere expression of disagreement and dismissing contrary evidence “with 

little more than a hand wave” does not constitute reasoned decision-making.138  Instead of 

engaging adverse comments anew, Order No. 1920 merely repeats its reasoning for proposing 

the idea of coordinating long-term planning with the interconnection process.139  Order No. 1920 

states: “the record indicates that the level of spending on interconnection-related network 

upgrades has dramatically increased in recent years, escalating the cost of interconnecting new 

generation to the transmission system.”140 But this reasoning is a result of the market forces that 

 

137 Christie Dissent at P 103 (citing and explaining Midcontinent Indep. Sys. Operator, Inc., 184 FERC ¶ 61,190 

(2023) (Christie, Comm’r, concurring at P 2), https://www.ferc.gov/news-events/news/commissioner-christies-

concurrence-miso-mpfca-order-concerning-funding; Midcontinent Indep. Sys. Operator, Inc., 184 FERC ¶ 61,156 

(2023) (Christie, Comm’r, concurring at P 2), https://www.ferc.gov/news-events/news/commissioner-christies-

concurrence-miso-gia-order-concerning-funding; Midcontinent Indep. Sys. Operator, Inc., 183 FERC ¶ 61,113 

(2023) (Christie, Comm’r, concurring at P 2), https://www.ferc.gov/news-events/news/commissioner-christies-

concurrence-miso-fsa-order-concerning-funding; Midcontinent Independent System Operator, Inc., 182 FERC 

¶ 61,225 (2023) (Christie, Comm’r, concurring at P 2), https://www.ferc.gov/news-events/news/commissioner-

christies-concurrence-miso-mpfca-and-fsa-orders-concerning-funding; see also Midcontinent Indep. Sys. Operator, 

Inc., 185 FERC ¶ 61,182 (2023), order on reh’g, 187 FERC ¶ 61,015 (2024), https://www.ferc.gov/news-

events/news/commissioner-christies-concurrence-order-rejecting-miso-gia-concerning-funding.  Midcontinent 

Indep. Sys. Operator, Inc., 181 FERC ¶ 61,218 (2022) (Christie, Comm’r, concurring at P 1), 

https://www.ferc.gov/news-events/news/commissioner-christies-concurrence-concerning-funding-interconnection-

costs-rtos).   

138 See Del. Div. of Pub. Advocate v. FERC, 3 F.4th 461, 469 (D.C. Cir. 2021).  

139 Order No. 1920 at P 1100.  

140 Id. at P. 1101. 
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the Commission has gone to great lengths to foster. Order No. 1920 does not provide an adequate  

basis to justify socializing the costs to all participants in the markets: 

We are not persuaded to reject this reform based on commenters’ assertions that 

this reform will shift the costs of interconnection-related network upgrades from 

interconnection customers to load.[] This final rule requires transmission 

providers to evaluate in their existing Order No. 1000 regional transmission 

planning and cost allocation processes regional transmission facilities that 

address certain identified interconnection-related transmission needs associated 

with certain interconnection-related network upgrades originally identified 

through the generator interconnection process. Transmission providers will still 

have to evaluate and select any regional transmission facilities that address the 

interconnection-related transmission needs as the more efficient or cost-

effective regional transmission solution as part of the regional transmission 

planning process in order for any regional cost allocation method to apply, and 

this final rule does not alter the existing cost allocation methods in either the 

generator interconnection or existing Order No. 1000 regional transmission 

planning process. If a regional transmission facility that addresses identified 

interconnection-related transmission needs is not selected as part of the regional 

transmission planning process, then the associated regional cost allocation 

method would not apply; however, if the facility is selected, then the regional 

transmission planning process has determined that the regional transmission 

facility is a more efficient or cost-effective regional transmission solution. 

Additionally, if such a facility is selected, the Commission-approved ex ante 

regional cost allocation method for that facility would allocate its costs at least 

roughly commensurate with its estimated benefits.141 

Opposing commenters’ concerns about cost-shifting and unjust and unreasonable cross-

subsidization were swept under the rug. Order No. 1920 does not address Order No. 1000 

regional transmission planning and cost allocation processes aimed to prevent cost-shifting and 

unjust and unreasonable cross-subsidization.  Order No. 1920 is changing prior Commission 

policies without setting forth a reasonable and adequate explanation for shifting the costs of 

network upgrades onto consumers, instead of those responsible for causing the need for the 

 

141 Order No. 1920 at P 1117 (footnotes omitted). 
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network upgrade.  “An agency may not, for example, depart from a prior policy sub silentio or 

simply disregard rules that are still on the books.”142  

Order No. 1920 also does not square its reforms with Order No. 2023 pertaining to 

improvements to generation interconnection procedures and agreements.  Order No. 2023 

addressed issues with the adoption of cluster studies and the cost allocation methodologies 

established for network upgrades in that rule.143 Order No. 1920 unsuccessfully attempts to 

differentiate between Order No. 2023 and Order No. 1920:  

while Order No. 2023 aims to improve the efficient processing of interconnection queues, 

it does not attempt to remedy the discrete deficiency addressed in this final rule: that 

existing regional transmission planning and cost allocation requirements do not require 

transmission providers to plan on a sufficiently long-term, forward-looking, and 

comprehensive basis.144  

But Order No. 1920’s attempted explanation is rushed, as it too soon to conclude: “We find that 

existing regional transmission planning processes do not adequately consider or account for this 

specific set of interconnection-related transmission needs that go unaddressed in the generator 

interconnection processes.”145 It has been less than a year since FERC adopted Order No. 2023. 

There is not enough data available to evaluate whether the reforms of Order No. 2023 are 

successful.  As a result, FERC has not shown, and could not possibly determine, why the 

solutions it is already implementing on generation interconnection procedures have failed (and 

will fail) to yield actual results.   

 

142 F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 519 (2009). 

143 See generally FERC Order No 2023, Improvements to Generator Interconnection Procedures and Agreements, 

184 FERC ¶ 61,054 (July 28, 2023). 

144 Order No. 1920 at P 107. 

145 Order No. 1920 at P 1103. 
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Order No. 1920 further concludes: “we find that the specific purpose of this reform—to 

require transmission providers to evaluate certain interconnection-related transmission needs—is 

not a requirement of any existing process.” 146 But Order No. 1920 ignores that when the clusters 

are determined and the potential network upgrades are selected for consideration, that is the time 

that transmission providers will evaluate the available options of different generation-related 

interconnection transmission needs, also known as network upgrades. As a result, network 

upgrades constructed in response to the needs of a cluster of interconnection requests are the type 

of targeted, case-specific approach that PJM advocated for in its initial comments to this 

proceeding.147  

The Commission attempted to differentiate the objectives of Order No. 1920 from Order 

No. 2003 by arguing, 

the reforms in this rulemaking are intended to address situations when 

interconnection-related network upgrades are repeatedly identified but not 

constructed and instances when regional transmission solutions to address the 

needs that would have been addressed by those interconnection-related network 

upgrades would provide widespread transmission benefits that extend beyond 

the interconnection customer, which are not addressed in Order No. 2023.148 

The above reasoning is not adequate justification. Order No. 1920 has not demonstrated that the 

fact that a network upgrade has been repeatedly identified is a just and reasonable factor to long-

term transmission planning, especially given that Order No. 2023 was intended to resolve 

speculative interconnection requests with premature project cancellation and cascading delays 

 

146 Id. at P 1105 

147 PJM Initial Comments filed in RM 21-17-000 on August 17, 2022, at 91 (“PJM proposes to move to a ‘first-

ready, first-served’ approach that reviews proposals and assigns upgrade costs in clusters. This change is designed to 

streamline the study process, reduce restudies, and reduce cost allocation disputes.”). 

148 Order No. 1920 at P 1121. 
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throughout the nation’s interconnection queues. As a result, the justification that FERC offers for 

Order No. 1920’s reforms has not been adequately explained and justified.    

 Accordingly, the Final Rule’s determination to require consumers to bear the costs of 

generation-related interconnection costs – which are a but-for cause of the interconnecting 

generator(s) – violates existing practices and precedent; violates cost causation principles, and 

has not been demonstrated to result in just and reasonable rates.  Rehearing is warranted.   

D. ERROR #4: Order No. 1920’s requirement that transmission providers account 

for corporate clean energy commitments is not supported by substantial evidence 

and does not reflect reasoned decision-making. 

In Order No. 1920, the Commission finalized the NOPR proposal to require transmission 

providers to incorporate into their planning “utility and corporate commitments and federal, 

federally-recognized Tribal, state, and local policy goals that affect Long-Term Transmission 

Needs.”149  This new planning requirement became Factor Category Seven.150  The Commission 

expressed concerns that not requiring all of the NOPR’s proposed categories of factors, such as 

Factor Category Seven, “would increase the likelihood that transmission providers will continue 

to underestimate…certain known determinants of Long-Term Transmission Needs.”151  But 

Order No. 1920 also explained that incorporating a category of factors into the development of 

Long-Term Scenarios “does not require exacting precision” because “transmission providers may 

generalize how all of the discrete factors in a category of factors will, in the aggregate, affect the 

development of Long-Term Scenarios.”152   

 

149 Order No. 1920 at PP 409, 481. 

150 Order No. 1920 at P 481. 

151 Order No. 1920 at P 411 (emphasis added).   

152 Order No. 1920 at P 413. 
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Regarding corporate clean energy commitments (i.e., Factor Category Seven), Order No. 

1920 observed that transmission providers could “leverage[e] publicly available surveys of 

corporations’ clean energy and electrification goals and then using those surveys to inform the 

assumptions used to develop Long-Term Scenarios.”153  Order No. 1920 asserted that it is 

“appropriate to require transmission providers to incorporate Factor Category Seven into the 

development of Long-Term Scenarios because the relevant commitments and goals represent 

known consumer preferences that have been, and will continue to be, key drivers of Long-Term 

Transmission Needs.”154 

1. The Final Rule Is Unworkable and Not Supported by Substantial Evidence 

Notably, Order No. 1920 does not just require the transmission provider to consider 

corporate goals and commitments in the development of Long-Term Scenarios that will inform 

Long-Term Transmission Needs (and thus the projects that are built and charged to customers), 

Order No. 1920 mandates the use of publicly available information on goals and aspirations and 

“known consumer preferences”155 around corporate clean energy purchasing strategies.156  As a 

result, Order No. 1920 arbitrarily and capriciously requires a transmission provider to use partial, 

piecemeal, potentially contradictory157 information and information that may not even be accurate, 

reliable, or predictive.  Even if Industrial Customers were supportive of the overall objective 

 

153 Order No. 1920 at n. 945; see id. at P 481 (“We believe that it is necessary for transmission providers to 

incorporate publicly announced utility commitments in the development of Long-Term Scenarios.”) 

154 Order No. 1920 at P 481. 

155 See Order No. 1920 at P 481. 

156 See Order No. 1920 at P 413 (“Incorporating a category of factors in the development of Long-Term Scenarios 

means that transmission providers must use factors in the category, for each factor individually or collectively, to 

determine the assumptions that will be used in the development of Long-Term Scenarios”).   

157 See Order No. 1920 at P 531 (recognizing that stakeholders may provide contradictory information that informs 

transmission planning and thus rates charged to consumers). 
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(which is not the case), surveys and website goals and commitments are not legally binding 

contracts and cannot necessarily be relied on to accurately inform future forecasts and planning 

needs.  While some corporate sustainability and clean energy strategies are widely publicized, 

many companies and organizations consider this information to be proprietary and do not readily 

provide it to the public.  Industrial Customers are concerned that the Final Rule, through more 

detailed compliance filings, could require both existing large loads and new large loads to divulge 

confidential, competitively sensitive, and proprietary plans around energy use and consumption.  

As a result, Order No. 1920’s mandate to include corporate energy purchasing strategies will likely 

not lead to the use of very robust, accurate, predictive assumptions in developing Long-Term 

Scenarios.  Fleeting snapshots of “known consumer preferences” or available corporate ambition, 

without underpinning analytical evidence, cannot be reasonably relied on to inform future 

transmission planning scenarios that could result in billions of dollars of additional transmission 

consumer costs. The Final Rule does not contain substantial evidence demonstrating that 

mandating the inclusion of available corporate energy ambitious in long-term planning is just and 

reasonable.   

Order No. 1920’s mandate in Paragraph 413 that Transmission Providers use whatever 

corporate purchasing strategies and goals are publicly available also contradicts the Final Rule’s 

objective in ensuring that “certain known determinants of Long-Term Transmission Needs” are 

considered in regional transmission planning processes.  The Final Rule does not demonstrate that 

corporate goals are “known determinants” or representative and reliable anecdotes on which a 

Transmission Provider can reasonably rely on in developing Long-Term Scenarios.  Mandating 

the use of anecdotal information that happens to be available and may not even be accurate or 

predictive is arbitrary and capricious and does not reflect reasoned-decision-making.  Order No. 
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1920 has not demonstrated that corporate ambition is a known determinant of Long-Term 

Transmission Needs. 

The local distribution utility or load serving entity will be best informed and aware of load 

additions and load reductions that could impact assumptions used in the development of Long-

Term Scenarios.  The local utility starts planning as soon as it learns about and contracts with a 

new load.  The Final Rule fails to account for the role the local distribution utility plays in 

providing updated and accurate information to transmission providers so that transmission 

providers have the most accurate forecasting information available.  Instead of using publicly 

available information on corporate energy purchasing strategies and goals, the Commission should 

focus on obtaining accurate new load addition details and forecasts from the local utility that has 

the direct relationship with the corporate customer.      

Several commenters questioned the NOPR’s proposed inclusion of utility and corporate 

commitments in Long-Term Transmission Needs, given that such commitments may not be firm 

or could change over the planning horizon.158  However, Order No. 1920 brushed those opposing 

comments aside159 because the Commission was “not persuaded that these commitments and goals 

are so speculative, amorphous, or unreliable that they should not be incorporated into Long-Term 

Scenarios at all.”160  Order No. 1920 does not explain why it was not persuaded that these 

commitments are speculative, amorphous, or unreliable.  Instead, the Final Rule appears to 

concede the point by emphasizing that transmission providers “have discretion” to “account for 

 

158 See Order No. 1920 at n. 1072 (citing Alabama Commission Initial Comments at 6; California Commission 

Initial Comments at 20; Illinois Commission Initial Comments at 7; New York TOs Initial Comments at 11-12; 

Pennsylvania Commission Initial Comments at 5-6; PJM Reply Comments at 37-38 (citing PJM Initial Comments at 

68); PPL Initial Comments at 8)). 

159 See Del. Div. of Pub. Advocate v. FERC, 3 F.4th 461, 469 (D.C. Cir. 2021).  

160 Order No. 1920 at P 484. 



 52 

 
 
 

 

the uncertainty associated with achievement of these commitments and goals by using discounting 

or putting more weight on the effects of these factors on Long-Term Transmission Needs.”161  

Here, the Final Rule’s invocation of discretion of Transmission Providers raises several issues.  

First, alluding to Transmission Provider discretion contradicts the Final Rule’s earlier mandate to 

use publicly available information on goals and aspirations around corporate energy purchasing 

strategies.162  Second, it is not clear how a Transmission Provider’s discretion will be constrained 

or consistently deployed, as there are not clear rules or standards around implementing that 

discretion.  Chasing down corporate commitments is a moving target, and Order No. 1920 

recognizes that Factor Category Seven is “more likely to change over the transmission planning 

horizon than factors in other required factor categories.”163   A Transmission Provider may err on 

the side of overestimating or “putting more weight” on Factor Category Seven, especially in the 

absence of any independent transmission planner or monitor to test the accuracy and robustness of 

the planning assumptions used by the Transmission Provider around corporate goals and 

commitments.  Or, as noted by Commissioner Christie, a Transmission Provider may simply 

discount the corporate commitment 100% and thus ignore Factor Category Seven.164  Third, 

Transmission Providers like PJM have informed the Commission it does not want this discretion 

and responsibility to sift through various laws and data and corporate commitments because it 

would be significantly administratively burdensome and “creates an unreasonable compliance 

 

161 Order No. 1920 at P 484. 

162 See Order No. 1920 at P 413 (“Incorporating a category of factors in the development of Long-Term Scenarios 

means that transmission providers must use factors in the category, for each factor individually or collectively, to 

determine the assumptions that will be used in the development of Long-Term Scenarios”).   

163 Final Rule, 187 FERC ¶ 61,068 at P 484. 

164 See Christie Dissent at P 113. 



 53 

 
 
 

 

obligation” and “resource drain.”165  Similarly, the California Public Utilities Commission 

questioned the value of the NOPR’s proposal and asked the Commission not to require grid 

operators to incorporate corporate commitments or statements into Long-Term Scenarios with 

some undefined discount for the inherent uncertainty in those commitments.166  RTOs and ISOs 

already have extensive work efforts and are charged with critical responsibilities and continue to 

experience stressors from a staffing standpoint; they should not be forced to account for corporate 

energy commitments and goals of all potentially known or capable-of-being known energy 

commitments or contracts.  

Further, the Final Rule will create compliance problems and complexities due to the lack 

of detail and clarity as to how Factor Category Seven is supposed to work.  The Final Rule does 

not contain any details or guidance as to how it envisions implementing corporate goals in Long-

Term Scenarios.  The mere use of renewable goals may not impact the transmission system.  A 

company could have behind-the-meter solar generation or could be procuring renewable energy 

from a nearby source.  A company could simply be looking to pay renewable attributes or credits.  

The Final Rule is silent on thorny issues, such as cost allocation.167  How will costs associated with 

planning for inclusion of certain corporate energy purchasing commitments be allocated?   

 

165 See PJM Initial Comments at 68; see also Christie Dissent at P 114 (criticizing the Final Rule’s requirement that 

a transmission provider “expend its limited resources to read the tea leaves of corporate commitments and include 

them in the Long-Term Scenarios”).   

166 California Public Utilities Commission at 20. 

167 See Christie Dissent at PP 110, 112 (contending that Factor Category Seven violates the cost causation principle 

because it could saddle customers with costs they did not cause). 
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As highlighted by opposing commenters and Commissioner Christie in his dissent,168  

Factor Category Seven is “unworkable”169 and is a “mistake.”170  “Order No. 1920 does not support 

the use of Factor Category Seven, with substantial evidence but instead expresses a belief that 

“that it is necessary for transmission providers to incorporate publicly announced utility 

commitments in the development of Long-Term Scenarios.”171  Expression of a belief, without 

any supporting evidence, is insufficient to meet the requirements of substantial evidence and 

reasoned-decision-making.  Rehearing is warranted.   

2. The Final Rule Unduly Discriminates Against Load That May Not Be 

Served by Generation That is Considered “Clean Energy.” 

The Final Rule’s inclusion of Factor Category Seven also unduly discriminates against load 

that may be served by generation that may not be considered “clean energy.”  The Federal Power 

Act does not allow a public utility to “make or grant any undue preference or advantage to any 

person or subject any person to any undue prejudice or disadvantage” or “maintain any 

unreasonable differences in rates, charges, service, facilities, or in any other respect.”172  

Discrimination is “undue” where there is a difference in rates, charges, services, or facilities among 

similarly situated entities that is not justified by some legitimate factor173 or valid reason.174  

Determining whether entities are similarly situated is a question of fact for the Commission.175   

 

168 See Christie Dissent at PP 110-116. 

169 Christie Dissent at P 111. 

170 Christie Dissent at P 111. 

171 Order No. 1920 at P 481. 

172 See 16 U.S.C. § 824d(b). 

173 El Paso Natural Gas Co., 104 FERC ¶ 61,045 at P 115 (2003). 

174 Black Oak Energy v. FERC, 725 F.3d 230, 239 (D.C. Cir. 2013) (only accepting differential or disparate treatment 

“if FERC offers a valid reason for the disparity”). 

175 See Tennessee Gas Pipeline Commission, 99 FERC ¶ 61,285 at p. 62,200 (2002). 
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Here, in approving Factor Category Seven, Order No. 1920 explained that “corporate 

demand for clean energy resources” is “a major factor driver of changes in the resource mix and 

demand.”176  But Order No. 1920 does not provide any legitimate factor or reason for mandating 

consideration of increased reliance only on clean energy resources as a factor in transmission 

planning.  The Final Rule does not define clean energy resources or explain why generation 

resources should be treated differently when developing rules for transmission planning and cost 

allocation.  The Final Rule explicitly states that it is based in part on “corporate, governmental, 

and utility commitments to rely on certain generation resources.”177  The Final Rule’s use of 

“certain” creates ambiguity as to the scope of the clean energy resources intended to fall within 

Factor Category Seven.  The word “certain” implies a limited subset within the universe of 

generation resources, but that limited subset is not defined.  Accordingly, the Final Rule grants, 

without justification, a preference to these certain or clean energy resources over other generation 

resources in violation of the Federal Power Act’s prohibition against undue discrimination.178   

Order No. 1920 also does not explain its departure from prior Commission efforts to ensure a 

generation-neutral and technology-neutral approach to ratemaking.179    

 

  

 

176 Order No. 1920 at P 481. 

177 Order No. 1920 at P 261 (emphasis added). 

178 See 16 U.S.C. § 824d(b). 

179 See, e.g., Electric Storage Participation in Markets Operated by Regional Transmission Organizations and 

Independent System Operators, FERC Order No. 841, 162 FERC ¶ 61,127 at P 15, 122, 126 (2018); Reactive Power 

Requirements for Non-Synchronous Generation, Order No. 827, 155 FERC ¶ 61,227 at P 14 (2016) (seeking to 

ensure that all generators are treated in a not unduly discriminatory or preferential manner per the FPA Sections 205 

and 206); see also ISO New England, Inc., 151 FERC ¶ 61,052 at P 17 (2015), Belmont Mun. Light Dep't v. FERC, 

38 F.4th 173, 178 (D.C. Cir. 2022). 
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IV. CONCLUSION 

 WHEREFORE, the Industrial Customers respectfully request that the Commission grant 

rehearing of Order No. 1920 for the reasons set forth herein. 

Respectfully submitted, 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Building for the Future Through Electric  )  Docket No. RM21-17-000 
Regional Transmission Planning and Cost  ) 
Allocation      ) 
 

REQUEST FOR REHEARING 
OF 

THE ELECTRICITY TRANSMISSION COMPETITION COALITION, THE RESALE 
POWER GROUP OF IOWA, AND LS POWER GRID, LLC 

 
Pursuant to Rule 713 of the Rules of Practice and Procedure of the Federal Energy 

Regulatory Commission (“Commission” or “FERC”),1 the Electricity Transmission Competition 

Coalition,2 the Resale Power Group of Iowa, and LS Power Grid, LLC (collectively, “Competition 

Coalition”) respectfully request rehearing of the final rulemaking order issued by the Commission 

in a 2-1 decision on May 13, 2024 in the proceeding captioned Building for the Future Through 

Electric Regional Transmission Planning and Cost Allocation (“Order No. 1920” or “the Final 

Rule”).3  “It is long-established that the ‘primary aim’ [of the Federal Power Act] is the protection 

of consumers from excessive rates and charges.”4  Yet, Order No. 1920 proceeds, in the absence 

of legal authority or substantial evidence, to permit and finalize a so-called right of first refusal 

 
1 18 C.F.R. § 385.713 (2023). 

2 The Competition Coalition is a broad-based and diverse coalition of manufacturing and retail electricity consumer 
organizations, state consumer advocates, public power, non-incumbent transmission developers, and others that 
support competition in transmission planning. A list of the Competition Coalition’s members is provided in Appendix 
A. 

3 Building for the Future Through Electric Regional Transmission Planning and Cost Allocation, FERC Order No. 
1920, 187 FERC ¶ 61,068, 89 Fed. Reg. 49,280 (June 11, 2024).  

4 Xcel Energy Services v. FERC, 815 F.3d 947, 952-53 (D.C. Cir. 2016). 
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(“ROFR”) or monopoly preference (“Monopoly Preference”)5 for “right-sized” replacement 

transmission facilities that are selected to meet Long-Term Transmission Needs.6  Order No. 1920 

errs in this regard for several reasons, as enumerated in the Statement of Issues/Specification of 

Errors and Argument sections below.  Rehearing is warranted. 

The Competition Coalition supports transmission investment driven by the needs of 

consumers and by competitive market outcomes. Competition in the transmission planning process 

for the right to develop and construct new transmission facilities reduces costs to consumers and 

drives efficiencies in project construction. The Competition Coalition supports competition and 

competitive prices to maintain just and reasonable transmission rates, consistent with Order No. 

1000’s pro-competition directives.7 During the rulemaking proceeding, the Competition Coalition 

vigorously opposed, with extensive supporting evidence,8 all proposals to establish monopoly 

preferences for incumbent public utilities to own and develop regional transmission projects, 

because restricting or otherwise impairing or limiting competition produces unjust, unreasonable, 

and unduly discriminatory or preferential rates. Although the Commission previously and 

unequivocally held that incumbent transmission owner preferences for regional transmission 

 
5 Although the term “federal right of first refusal” or “ROFR” is often used to describe this monopoly preference and 
used in Order No. 1920, neither Order No. 1920 nor any earlier Commission order provides a grounding in federal 
law for such a right.  The opportunity for incumbent transmission owners that Order No. 1920 seeks to create is, at 
best, a Commission-engineered preference for monopolies over competition, hence the Competition Coalition use of 
the term Monopoly Preference in this Rehearing Request. 

6 See Order No. 1920 at P 1702.   

7 See Transmission Planning and Cost Allocation by Transmission Owning and Operating Public Utilities, Order 
No. 1000, 76 Fed. Reg. 49842 (Aug. 11, 2011), FERC Stats. & Regs. ¶ 31,323, order on reh’g, Order No. 1000-A, 
77 Fed. Reg. 31134 (May 31, 2012), 139 FERC ¶ 61,132, order on reh’g, Order No. 1000-B, 77 Fed. Reg. 64390 
(Oct. 24, 2012), 141 FERC ¶ 61,044 (2012), aff’d sub nom. S. C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 
2014). 

8 See Competition Coalition Initial Comments (filed Aug. 17, 2022), Reply Comments (filed Sep. 19, 2022), and 
Motion for Leave to Answer (filed Feb. 1, 2024), Docket No. RM21-17.  This Rehearing Request cites frequently to 
the comments of the Competition Coalition and other parties that filed comments in Docket No. RM21-17.  If a citation 
refers to comments, but does not include a docket number, it can be assumed that the comments were filed in Docket 
No. RM21-17, like the citations used in Order No. 1920.        
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additions violated Section 206 of the Federal Power Act (“FPA”) and were therefore unlawful, and 

that self-granted contractual preferences severely harmed the public interest, Order No. 1920 

mandates the creation of the Monopoly Preference for existing transmission owners for certain 

new regional transmission projects.  As a result, Order No. 1920 is arbitrary and capricious and 

cannot stand.        

I. BACKGROUND  

Order No. 1920 provides the procedural history of the rulemaking process. The 

Competition Coalition participated in several rounds of comments, including the initial and reply 

comments to the Advanced Notice of Proposed Rulemaking (“ANOPR”) and the initial and reply 

comments to the Notice of Proposed Rulemaking (“NOPR”).  Many other parties filed comments.  

On February 1, 2024, the Competition Coalition also filed a Motion to Leave to Answer and 

Answer to Supplemental Reply Comments that certain Incumbent Transmission Owners filed on 

December 15, 2023.   

II. STATEMENT OF ISSUES AND SPECIFICATION OF ERRORS 

The Competition Coalition respectfully specifies the following issues and errors in Order 

No. 1920: 

1. Issue:  Did Order No. 1920 satisfy the requirements under the first prong of Section 
206 of the Federal Power Act and under the Administrative Procedure Act in mandating 
a preference for incumbent transmission owners for certain new right-sized 
replacement projects addressing Long-Term Transmission Needs?  

No. Order No. 1920 erred by failing to engage in reasoned decision-making and provide 
substantial evidence, under the first prong of Section 206 of the Federal Power Act and 
the Administrative Procedure Act, that existing transmission provider tariff provisions 
as concerns regional transmission planning and cost allocation and incumbent public 
utility rights and obligations – which do not include a right-sizing monopoly preference 
– are unjust, unreasonable, and unduly discriminatory or preferential.  FERC Order No. 
1920; 16 U.S.C. §§ 824d-824e; Emera Maine v. FERC, 854 F.3d 9 (D.C. Cir. 2017); 
S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014); MISO Transmission 
Owners v. FERC, 819 F.3d 329 (7th Cir. 2016); Del. Div. of Pub. Advocate v. FERC, 
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3 F.4th 461 (D.C. Cir. 2021); Pub. Serv. Elec. & Gas v. FERC, 989 F.3d 10 (D.C. Cir. 
2021); TransCanada Power Mktg. Ltd. v. Fed. Energy Regul. Comm'n, 811 F.3d 1 
(D.C. Cir. 2015); Vistra Corp. v. FERC, 80 F.4th 302 (D.C. Cir. Aug. 15, 2023), cert. 
denied sub nom. Elec. Power Supply Assn. v. FERC, No. 23-773, (U.S. May 28, 2024); 
South Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014); Sacramento 
Mun. Util. Dist. v. FERC, 616 F.3d 520 (D.C. Cir. 2010); FERC v. EPSA, 577 U.S. 260 
(2016).      

2. Issue: Did the Commission exceed its statutory authority in mandating a preference for 
incumbent transmission owners for certain new right-sizing replacement projects 
addressing Long-Term Transmission Needs? 

Yes. Order No. 1920 failed to demonstrate that FERC has the legal authority under the 
Federal Power Act to mandate the issuance of a transmission monopoly preference or 
federal transmission franchise for the development and construction of electric 
transmission facilities in interstate commerce.  FERC Order No. 1920; 16 U.S.C. §§ 
824d-824e; Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) citing Michigan 
v. EPA, 268 F.3d 1075, 1081 (D.C.Cir.2001)(“As a federal agency, FERC is a ‘creature 
of statute,’ having ‘no constitutional or common law existence or authority, but only 
those authorities conferred upon it by Congress.’”); Louisiana Public Service Comm’n 
v. FCC, 476 U.S. 355, 374, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986)(“[A]n agency 
literally has no power to act ... unless and until Congress confers power upon it.”); W. 
Va. V. EPA, 597 U.S. 697, 721 (2022) (“extraordinary case[ ] . . . in which the ‘history 
and the breadth of the authority that [the agency] has asserted,’ and the ‘economic and 
political significance’ of that assertion, provide a ‘reason to hesitate before concluding 
that Congress’ meant to confer such authority.”); Transmission Planning and Cost 
Allocation by Transmission Owning and Operating Public Utilities, Order No. 1000, 
76 Fed. Reg. 49842 (Aug. 11, 2011), FERC Stats. & Regs. ¶ 31,323 at P 268, fn 244, 
order on reh’g, Order No. 1000-A, 77 Fed. Reg. 31134 (May 31, 2012), 139 FERC ¶ 
61,132 (“Order No. 1000-A”),  order on reh’g, Order No. 1000-B, 77 Fed. Reg. 64390 
(Oct. 24, 2012), 141 FERC ¶ 61,044 (2012), aff’d sub nom. S. C. Pub. Serv. Auth. v. 
FERC, 762 F.3d 41 (D.C. Cir. 2014)(Order No. 1000-A at P 361 “elimination of any 
federal rights of first refusal from Commission-jurisdictional tariffs and agreements is 
necessary to address opportunities for undue discrimination and preferential treatment 
against nonincumbent transmission developers within regional transmission planning 
processes.” Order No. 1000 – A at P 426 discussing replacements of existing facilities 
in a regional context “the term upgrade means an improvement to, addition to, or 
replacement of a part of, an existing transmission facility. The term upgrades does not 
refer to an entirely new transmission facility.  The concept is that there should not be a 
federally established monopoly over the development of an entirely new transmission 
facility that is selected in a regional transmission plan for purposes of cost allocation 
to others.”)   

3. Issue: Did Order No. 1920’s so-called ROFR or right-sizing monopoly preference 
deviate from prior Commission precedent without reasoned explanation? 
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Yes. Order No. 1920 is arbitrary and capricious because it deviates from Order No. 
1000 and prior policy and precedent without adequate explanation.  FERC Order No. 
1920; 16 U.S.C. §§ 824d-824e; F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502 
(2009); CBS Corp. v. F.C.C., 785 F.3d 699 (D.C. Cir. 2015); Louisiana Pub. Serv. 
Comm’n v. FERC, 184 F.3d 892 (D.C. Cir. 1999); Belmont Municipal Light Dept. v. 
FERC, 38 F.4th 173 (D.C. Cir. 2022); New England Power Generators Ass’n v. 
FERC, 881 F.3d 202 (D.C. Cir. 2018). 

4. Issue:  Did Order No. 1920 demonstrate that its so-called ROFR or right-sizing 
monopoly preference is just, reasonable, and not unduly discriminatory or preferential? 

No. The right-sizing ROFR or monopoly preference adopted in Order No. 1920 has not 
been demonstrated to be just, reasonable, and not unduly discriminatory, and is unjust, 
unreasonable, unduly discriminatory, and contrary to the public interest for several 
reasons.  FERC Order No. 1920; 16 U.S.C. §§ 824d-824e; S.C. Pub. Serv. Auth. v. 
FERC, 762 F.3d 41 (D.C. Cir. 2014); MISO Transmission Owners v. FERC, 819 F.3d 
329 (7th Cir. 2016); F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502 (2009); Motor 
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Order No. 
1000-A, Transmission Planning and Cost Allocation by Transmission Owning and 
Operating Public Utilities, 139 FERC ¶ 61,132 (May 17, 2012). 

III. ARGUMENT 

A Commission order will be reversed on review if the order is arbitrary or capricious, 

reflects an abuse of discretion, is not otherwise in accordance with law, or is not supported by 

substantial evidence.9  In order to satisfy its obligation to engage in reasoned decision-making, the 

Commission must examine the relevant data and articulate a rational connection between the facts 

found and the choices made.10  The Commission must reach its conclusion through decision-

making that is “reasoned, principled, and based upon the record.”11  Under the FPA, FERC’s 

 
9 Vistra Corp. v. FERC, _ F.4th _, 2023 WL 5209555, Case No. 21-1214 at 18 (D.C. Cir. Aug. 15, 2023); South 
Carolina Pub. Serv. Auth. v. FERC, 762 F.3d 41, 55 (D.C. Cir. 2014); Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 
520, 528 (D.C. Cir. 2010).   

10 Sacramento, 616 F.3d at 528; Midwest ISO Transmission Owners v. FERC, 373 F.3d 1361, 1368 (D.C. Cir. 2004) 
(quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).   

11 New Eng. Power Generators Ass’n v. FERC, 881 F.3d 202, 210-11 (D.C. Cir. 2018); West Deptford Energy, LLC, 
766 F.3d 10, 20 (D.C. Cir. 2014); ExxonMobil Oil v. FERC, 487 F.3d 945, 953 (D.C. Cir. 2007); see New York v. 
FERC, 535 U.S. 1, 36 (2002); see also Transmission Access Policy Group v. FERC, 225 F.3d 667, 705, 716 (D.C. 
Cir. 2000) (citing Associated Gas Distributors v. FERC, 824 F.2d 981, 1021 (D.C. Cir. 1987)); Colo. Interstate Gas 
Co. v. FERC, 146 F.3d 889, 893 (D.C. Cir. 1998).   
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factual findings are determinative so long as they are supported by substantial evidence.12  The 

“substantial evidence” standard “requires more than a scintilla, but can be satisfied by something 

less than a preponderance of the evidence.”13  Substantial evidence is “relevant evidence” that “a 

reasonable mind might accept as adequate to support a conclusion.”14  Additionally, to avoid an 

arbitrary and capricious decision or one that does not reflect reasoned decision-making, the 

Commission must consider all important aspects of the problem at issue.15  It is “well established 

that the Commission must ‘respond meaningfully to the arguments raised before it.’”16   

While the Commission’s determinations regarding rates, tariffs, and related practices 

involving technical issues are entitled to great deference, deference is not owed unless FERC 

“relied on its factual or technical expertise.”17  FERC’s actions must also be consistent with the 

limits of the authority granted it by Congress, because “an agency literally has no power to act ... 

unless and until Congress confers power upon it.”18  Nor will deference be owed if FERC “has not 

substantiated the application of its policy, either through the development of specific facts or by 

making a reasoned explanation.”19  When the Commission fails to rely on its technical expertise 

 

12 Section 313(b) of the FPA, 16 U.S.C. § 825l(b).   

13 See N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 97 (3d Cir. 2014) (quoting La. PSC v. FERC, 522 F.3d 378, 395 
(D.C. Cir. 2008)).   

14 N.J. Bd. of Pub. Utils., 744 F.3d at 9 (quoting Mars Home for Youth v. NLRB, 666 F.3d 850, 853 (3d Cir. 2011)).  

15 See e.g. Motor Vehicle Mfs., 463 U.S. at 43 (“an agency rule would be arbitrary and capricious if the agency . . . 
failed to consider an important aspect of the problem); NorAm Gas Transmission Co. v. FERC, 148 F.3d 1158, 1165 
(D.C. Cir. 1998) (“In previous cases, we have rejected agency orders when the Commission neglected to deal with an 
important part of the problem…”) (citing Laclede Gas Co. v. FERC, 997 F.2d 936, 945-48 (D.C. Cir. 1993)); North 
Carolina Util. Comm'n v. FERC, 42 F.3d 659, 666 (D.C. Cir. 1994) (given the complexity of the issue, FERC must 
more fully explain its decision).     

16 TransCanada Power Mktg. Ltd. v. FERC, 811 F.3d 1, 12 (D.C. Cir. 2015). 

17 El Paso Elec. Co. v. FERC, 832 F.3d 495, 503 (5th Cir. 2016) (citing La. PSC v. FERC, 771 F.3d 903, 909 (5th Cir. 
2014) and South Carolina, 762. F3d at 54-55). 

18 Louisiana Public Service Comm’n v. FCC, 476 U.S. 355, 374, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986) 

19 El Paso Elec., 832 F.3d at 503 (quoting Fla. Gas Transmission Co. v. FERC, 876 F.2d 42, 45 (5th Cir. 1989)). 
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or fails to substantiate the application of its policy, an appellate court will conclude that FERC’s 

actions are arbitrary and capricious.20 

A. ERROR #1: Order No. 1920 Erred By Failing To Engage In Reasoned Decision-
Making And Provide Substantial Evidence, Under The First Prong Of Section 206 
Of The Federal Power Act And The Administrative Procedure Act, To Show That 
Existing Transmission Provider Tariff Provisions As Concerns Regional 
Transmission Planning And Cost Allocation And Incumbent Utility Rights And 
Obligations – Which Do Not Include A Right-Sizing Monopoly Preference – Are 
Unjust, Unreasonable, And Unduly Discriminatory Or Preferential. 

Under Section 206 of the FPA, the Commission may determine that an existing rate is 

unjust, unreasonable, unduly discriminatory or preferential; however, “[o]nly after having made 

the determination that the utility’s existing rate fails that test may FERC exercise its section 206 

authority to impose a new rate.”21  The Competition Coalition challenges the absence of specific 

findings under the first prong of Section 206 (and challenges FERC’s generic findings to the extent 

that FERC leverages generic findings) as to the precise existing transmission provider tariff 

provisions that are unjust, unreasonable, unduly discriminatory or preferential under Section 206.  

Specifically, Order No. 1920 makes no findings that the existing tariff framework of incumbent 

public utility rights and responsibilities related to regionally planned and regionally cost allocated 

transmission additions produces transmission rates that are unjust, unreasonable, and unduly 

discriminatory.22  Of particular concern, Order No. 1920 made no finding that the absence of an 

incumbent preference for regional projects that would supplant the need for a locally planned 

 
20 Id. (citing Fla. Gas Transmission, 876 F.2d at 45); see also Mich. Pub. Power Agency v. FERC, 405 F.3d 8, 16 
(D.C. Cir. 2005).    

21 Emera Maine v. FERC, 854 F.3d 9, 21 (D.C. Cir. 2017).  

22 See Order No. 1920 at PP 1568-1569. 
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replacement of aging transmission facilities is unjust, unreasonable, unduly discriminatory, or 

preferential.23 

Pursuant to FPA Section 206, the Commission must find, and provide substantial evidence 

supporting its finding, that existing rates are unjust, unreasonable, unduly discriminatory or 

preferential.24 Section 206 instructs the Commission to remedy “any . . . practice” that “affect[s]” 

a rate for interstate electricity transmission services demanded or charged by any public utility if 

such practice “is unjust, unreasonable, unduly discriminatory or preferential.”25  “Without a 

showing that the existing rate is unlawful, FERC has no authority to impose a new rate.”26  FERC 

cannot rely on the remedy to show that the status quo is not just and reasonable.  FERC must find, 

as a first step in the analysis and independently of any remedy, that existing tariffs are unjust, 

unreasonable, unduly discriminatory or preferential.27 As the U.S. Court of Appeals for the D.C. 

Circuit has explained: 

In other words, a finding that an existing rate is unjust and unreasonable is the “condition 
precedent” to FERC’s exercise of its section 206 authority to change that rate. [] Section 
206 therefore imposes a “dual burden” on FERC. [] Without a showing that the existing 
rate is unlawful, FERC has no authority to impose a new rate.28 

Section 206 mandates a two-step procedure whereby FERC must first “make an explicit finding 

that the existing rate is unlawful before setting a new rate.”29   

 
23 Order No. 1920 at P 1576 (“we clarify that the Commission is not finding that existing transmission planning 
processes are unjust, unreasonable, or unduly discriminatory or preferential due to a lack of a federal right of first 
refusal for these facilities.”) 

24 16 U.S.C. § 824e(a). 

25 16 U.S.C. § 824e(a). 

26 Emera Maine v. FERC, 854 F.3d at 25. 

27 Emera Maine v. FERC, 854 F.3d 9, 22 (D.C. Cir. 2017). 

28 Emera Maine v. FERC, 854 F.3d 9, 25 (D.C. Cir. 2017). (citations omitted). 

29 Pub. Serv. Elec. & Gas v. FERC, 989 F.3d 10, 13 (D.C. Cir. 2021) (quoting Emera Maine, 854 F.3d at 24). 
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While the rulemaking record may be extensive, the Commission in the Final Rule does not 

support its finding (and the record does not contain any evidence) that existing regional 

transmission planning processes and tariff practices are resulting in unjust, unreasonable, unduly 

discriminatory, or preferential Commission-jurisdictional regional transmission rates because 

incumbent public utilities do not possess a right-sizing monopoly preference. In fact, Order No. 

1920 suggests that it is not the regional planning tariffs but, instead, the local planning tariffs that 

are unjust, unreasonable, unduly discriminatory, or preferential.  In fact, Order No. 1920 concluded 

that those local planning provisions result in “the transmission provider hold[ing] the leverage as 

to whether to build a right-sized replacement transmission facility or a less efficient in-kind 

replacement transmission facility . . ..”30 Yet FERC was clear that it was not asserting that those 

local planning processes formed the basis for its action, stating “[t]o be clear, our findings here are 

not intended to call into question the justness and reasonableness of either generator 

interconnection processes or local transmission planning processes, which each serve important 

roles in ensuring reliability and integrating new resources onto the transmission system.”31 The 

Commission went on to note that “the trends regarding use of these [local planning and generation 

interconnection] processes, as well as in-kind replacement processes, provide additional evidence 

to support our finding that existing regional transmission planning and cost allocation 

requirements are inadequate without reform.”32   

Order No. 1920 failed to identify the specific regional transmission planning and cost 

allocation tariff requirements, particularly as they relate to in-kind replacement processes, that are 

 

30 Order No. 1920 at P 1706. 

31 Id. at P 111.  

32 Id. (emphasis added). 
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unjust, unreasonable, unduly discriminatory or preferential as a result of the lack of an incumbent 

preference. The only identified concern – the lack of transparency in local planning as an input to 

regional planning – has nothing to do with the lack of a preference in the regional planning tariffs 

and is fully addressed by other requirements of Order 1920. Nevertheless, in its declaration that 

Section 206 allows it to act, Order No. 1920 seems to take the position that if it finds any tariff 

provision unjust and unreasonable, it can modify any other tariff provision notwithstanding that 

such provision is just and reasonable, or was not found to be unjust, unreasonable, unduly 

discriminatory or preferential.  There is no statutory or judicial support for such a broad reading 

of the requirement under the first prong of Section 206 of the Federal Power Act. 

The absence of any nexus in Order No. 1920 between the only identified problem 

constituting the Commission’s claim that existing regional tariffs are unjust and unreasonable, and 

the prescribed remedy is glaring as concerns the right-sizing monopoly preference. In identifying 

the problem to be addressed with the interrelationship between local and regional planning, Order 

No. 1920 highlights the Commission’s concerns in the NOPR that “local transmission planning 

processes may lack adequate provisions for transparency and meaningful input from stakeholders, 

and that regional transmission planning processes may not adequately coordinate with local 

transmission planning processes.”33 However, Order No. 1920 again specifically ruled that 

requests to address deficiencies in the local planning processes, like the requests from the 

Competition Coalition and other parties,34 were rejected because “the Commission in the NOPR 

 
33 Order No. 1920 at P 1565 (citing NOPR, 179 FERC ¶ 61,028 at P 389 & n. 639) 

34 See Comments of the Electricity Transmission Competition Coalition at 7-9, 12-15, 19, 38, 61, 66-70; Comments 
of LS Power Grid, LLC at 5, 7, 9-12, 15-16, 19, 24, 37-52, 60-61, 77-86, 92, 109, 135-148; Comments of NextEra 
Energy, Inc. at 98-101; Initial Comments of California Public Utilities Commission at 2-3, 9, 12-16; Comments of 
American Municipal Power, Inc. at 24-32; see also Comments of LS Power Grid, LLC to ANOPR at 32-84; NOPR 
at P 393. 
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did not propose other changes to local transmission planning processes and therefore these requests 

are beyond the scope of this final rule.”35 Order No. 1920 sows further confusion by intermingling 

regional planning processes and local planning processes by concluding:  

we find that there is substantial evidence to support the conclusion that existing 
requirements governing transparency in local transmission planning processes and 
coordination between local and regional transmission planning processes are 
unjust, unreasonable, and unduly discriminatory or preferential.  We therefore 
adopt the preliminary findings in the NOPR concerning the need for reform of the 
local transmission planning process and coordination between the local and 
regional transmission planning processes, including the evaluation of whether 
replacement transmission facilities could be modified (i.e., right-sized) to more 
efficiently or cost-effectively address transmission needs.36  

Order No. 1920 contends that it is not making any changes to local planning processes, yet finds 

that a lack of transparency in local planning is unjust and unreasonable, and that the lack of 

transparency and coordination between local planning and regional planning supports the 

Commission authorizing a wholly unrelated right-sizing ROFR or Monopoly Preference for new 

projects addressing Long-Term Transmission Needs that eliminate the need for a  proposed “in-

kind replacement” of an existing transmission facility.  However, Order No. 1920 does not 

elaborate on, much less support with substantial evidence, its reference to “coordination” in the 

context of its first prong Section 206 “finding.” Order No. 1920 does not identify any specific 

aspect of the interrelationship between local and regional planning that, in its view, yields unjust, 

unreasonable, or unduly discriminatory rates. Order No. 1920’s finding, in this specific regard, is 

not supported by substantial evidence and does not reflect sufficiently in-depth or reasoned 

decision-making.   

 
35 Order No. 1920 at P 247. 

36 Order No. 1920 at P 1569 (emphasis added).   
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Order No. 1920 asserts a belief in discussing Section 206 remedies that a right-sizing 

monopoly preference is needed because  

the lack of a requirement for transmission providers in each transmission planning 
region to evaluate whether those replacement transmission facilities could be 
modified (i.e., right-sized) to more efficiently or cost-effectively address Long-
Term Transmission Needs results in a regional transmission planning process that 
fails to identify opportunities to right-size planned in-kind replacement 
transmission facilities and may result in the development of inefficiently sized or 
designed, duplicative, or unnecessary transmission facilities that increase costs to 
customers and render Commission-jurisdictional rates unjust and unreasonable.37   

Instead of making any specific findings under the first prong of Section 206 that certain aspects of 

the existing interplay between local and regional planning practices in existing transmission 

provider tariff provisions produce rates that are unjust and unreasonable, Order No. 1920 skips 

directly to a preferred remedy – the right-sizing Monopoly Preference – in an attempt to backfill 

the required first prong finding under Section 206.     

Order No. 1920 fails to provide substantial evidence (i.e., specific facts, findings, and data) 

that the existing regional planning framework as it relates to incumbent public utility preferences 

for regionally planned, regionally cost allocated projects in existing transmission provider tariff 

provisions is unjust, unreasonable, or unduly discriminatory or preferential.  Given that Order No. 

1000,38 as upheld by the appellate courts, expressly determined that monopoly preferences for 

incumbent utilities in regional transmission planning are not just and reasonable and thus violate 

the FPA,39 the Commission has a clear obligation, if not a heightened obligation, under the first 

prong of Section 206 to demonstrate that the existing framework for regional transmission 

 
37 Order No. 1920 at P 1574. 

38 Order No. 1000 – A at P 426 (“there should not be a federally established monopoly over the development of an 
entirely new transmission facility that is selected in a regional transmission plan for purposes of cost allocation to 
others.”) 

39 See S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 77 (D.C. Cir. 2014); MISO Transmission Owners v. FERC, 819 
F.3d 329, 334 (7th Cir. 2016). 
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planning, which does not include an incumbent right-sizing preference for regional transmission 

facilities, is not just and reasonable.  The Commission did not make that finding.  In fact, Order 

No. 1920 reached exactly the opposite conclusion: “we clarify that the Commission is not finding 

that existing transmission planning processes are unjust, unreasonable, or unduly discriminatory 

or preferential due to a lack of a federal right of first refusal for these facilities.”40  Order No. 

1920’s failure to make the requisite Section 206 first prong finding, coupled with a specific 

statement that Order No. 1920 is not making that requisite finding, is error that warrants rehearing.   

The Competition Coalition recognizes and appreciates that reducing the number of  locally 

planned transmission projects and increasing the number of regional plan projects is necessary.41  

Order No. 1920 provides reasonable rationale behind “right-sizing”: facilitating the identification 

of locally planned transmission projects or projects under 200 kV that can be modified or “right-

sized” to more efficiently or cost effectively address regional transmission needs.42 The 

Commission explained that existing transmission provider tariffs are unjust and unreasonable “due 

to the lack of right-sizing requirements that may lead to the identification, evaluation, and selection 

of more efficient or cost-effective Long-Term Regional Transmission Facilities.”43 In this limited 

regard, the Commission explained its reforms to enhance transparency of the local planning 

process inputs into the regional planning process to allow evaluation of whether locally planned 

replacement transmission facilities can be “right-sized” to address broader regional needs.44  And 

so Order No. 1920 provides some support for the concept of “right-sizing.” But Order No. 1920 

 
40 Order No. 1920 at P 1576. 

41 See Comments of the Electricity Transmission Competition Coalition at 7-9, 12-15, 19, 38, 61, 66-70. 

42 See Order No. 1920 at P 1574.   

43 Order No. 1920 at P 1576. 

44 Order No. 1920 at P 1577; see id. at P 1650, n. 3613 (explaining the process for “right-sizing” projects). 
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fails entirely to demonstrate that the existing framework of rights and obligations for incumbent 

public utilities related to regionally planned and regionally cost allocated projects in existing 

transmission provider tariffs is unjust, unreasonable, unduly discriminatory or preferential.           

Order No. 1920 states that the Commission “disagree[d] with LS Power, Competition 

Coalition, and NextEra’s arguments” that the NOPR did not demonstrate that FERC met its burden 

under Section 206 to show “that existing rates are unjust, unreasonable, or unduly discriminatory 

or preferential in instituting a federal right of first refusal for right-sized replacement transmission 

facilities.”45  However, the Commission did not engage the arguments of the Competition Coalition 

or the arguments of the non-incumbent transmission developers that it must make that specific 

Section 206 finding before proceeding to address the proposed remedy. The Commission majority 

confirmed its failure to engage the arguments46 regarding the first prong of Section 206 by 

asserting that “[w]e address LS Power, NextEra, and other commenters’ concerns regarding the 

Commission’s proposed replacement rate, including our findings regarding a federal right of first 

refusal for right-sized replacement transmission facilities, below.”  The point of the argument, as 

shown by Order No. 1920’s own characterization is that the Commission cannot proceed to a 

remedy until it meets the first prong of Section 206.  Mere expression of disagreement and 

dismissing contrary evidence “with little more than a hand wave” does not constitute reasoned 

decision-making.47   

 
45 Order No. 1920 at P 1576 (emphasis added) (citing Competition Coalition Initial Comments at 64; LS Power Initial 
Comments at 51-53; NextEra Initial Comments at 54-56); see also Order No. 1920 (recognizing arguments that the 
NOPR failed to satisfy the first prong of Section 206 “to make an affirmative finding that either the regional 
transmission planning process or the local transmission planning process are unjust and unreasonable such that 
abandonment of the existing tariff provisions is warranted”).   

46 TransCanada Power Mktg. Ltd. v. Fed. Energy Regul. Comm'n, 811 F.3d 1,12 (D.C. Cir. 2015) ( an agency must 
“respond meaningfully to the arguments raised before it”(quoting Pub. Serv. Comm’n v. FERC, 397 F.3d 1004, 1008 
(D.C. Cir. 2005)) (quotations omitted). 

47 See Del. Div. of Pub. Advocate v. FERC, 3 F.4th 461, 469 (D.C. Cir. 2021).  
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 Instead of providing a logical basis for a finding that existing regional practices prohibiting 

incumbent preferences for regionally planned and regionally cost allocated transmission additions 

are unjust, unreasonable, unduly discriminatory, or preferential under the first prong of Section 

206, Order No. 1920 found that “permitting a federal right of first refusal for right-sized 

replacement facilities will encourage transmission providers to provide their best in-kind 

replacement estimates” and “remove a disincentive for transmission providers to consider right-

sizing in Long-Term Regional Transmission Planning.”48 These speculative assertions about Order 

No. 1920’s proposed remedy are problematic on their own (as discussed infra), but they provide 

no basis for Order No. 1920 satisfying the first prong requirement of Section 206.  Further, Order 

No. 1920 adopts the Monopoly Preference for right-sized projects that replace the need for a locally 

planned project based on a perception that “the transmission provider would prefer the assurance 

of a federal right of first refusal for the in-kind replacement transmission facility over the 

uncertainty of subjecting a right-sized replacement transmission facility to the Order No. 1000 

competitive transmission development” and because “the transmission provider holds the leverage 

as to whether to build a right-sized replacement transmission facility or a less efficient in-kind 

replacement transmission facility, the establishment of the federal right of first refusal is necessary 

to effectuate this reform and ensure that Commission-jurisdictional rates are just and reasonable.”49  

Again, Ordre No. 1920 does not cite to any specific record evidence to support these assertions or 

cite to any specific tariff provisions that cause the problem and, in any event, they speak to the 

second prong of Section 206 but not the first. As the Court firmly held in Emera Maine, “only after 

 
48 Order No. 1920 at P 1703. 

49 Order No. 1920 at P 1706. 
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having made the determination that the utility’s existing rate fails that test may FERC exercise its 

section 206 authority to impose a new rate.”50  

 Regarding Order No. 1920’s rationale for implementing the “right-sizing ROFR,” the 

Commission explains: 

we find that permitting a federal right of first refusal for right-sized replacement 
transmission facilities will encourage transmission providers to provide their best 
in-kind replacement estimates, because they will have certainty that they will not 
lose the opportunity to invest in any in-kind replacement transmission facility that 
is then selected as a right-sized replacement transmission facility.51 

Order No. 1920 fails to demonstrate that providing incumbent public utilities “certainty that they 

will not lose the opportunity to invest in any in-kind replacement transmission facility” is remedial 

because Order No. 1920 fails in its threshold step – finding that the existing framework of 

incumbent transmission owner rights and obligations in existing transmission provider tariff 

provisions is unjust, unreasonable, or unduly discriminatory. Order No. 1920’s statements in 

support of implementing the right-sizing Monopoly Preference do not cite to any data or record 

evidence, much less evidence of an existing problem that would justify such an onerous remedy.52  

LS Power succinctly summarized the implicit rationale for implementing the right-sizing ROFR: 

“‘we find that we have no control over incumbent transmission owners’ local planning so we must 

capitulate to their ransom demands and grant them the right to develop regional projects without 

 
50 Emera Maine, 854 F. 3d at 21. The Court found there that FERC improperly used its preferred remedy to justify its 
conclusion on the first prong of the Section 206 analysis. (“Specifically, Transmission Owners contend that, rather 
than first finding that their existing base ROE was unjust and unreasonable, FERC began by determining that 10.57 
percent would be a just and reasonable base ROE and only then found the existing 11.14 percent ROE to be unlawful 
because it was not equivalent to 10.57 percent. FERC does not actually challenge Transmission Owners’ description 
of its process. Rather, it argues that its determination of a new just and reasonable base ROE was “sufficient” by itself 
to prove that the existing base ROE was unjust and unreasonable. See Resp’t Br. 28–29. We conclude that FERC did 
not meet the first requirement of section 206 that it demonstrate the unlawfulness of Transmission Owners’ base 
ROE.”) Id. at 22.  

51 Order No. 1920, P 1703. 

52 See Order No. 1920 at PP 1702-1709. 
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competition.”53 However, Order No. 1920 did not engage LS Power’s contention or adopt it as a 

determination to support a first prong Section 206 finding that deficiencies in the existing 

framework of transmission owner rights and obligations in transmission provider tariffs make 

those provisions unjust, unreasonable, unduly discriminatory, or preferential.   

Order No. 1920 is also based on the repeated assertion that “a transmission provider may 

have existing rights and responsibilities with respect to maintaining and, when necessary, replacing 

their transmission facilities.”54 However, Order No. 1920 stops far short of identifying these rights 

and responsibilities, recounting how they arose, and explaining how they have become problematic 

since Order No. 1000 to such a degree that they produce existing regional transmission planning 

rates that are unjust, unreasonable, or unduly discriminatory under Section 206.  That is what the 

first prong of Section 206, and the substantial evidence and reasoned decision-making obligations, 

require from the Commission.  And that is what Order No. 1920 fails to accomplish.  Because 

Order No. 1920 fails to meet the necessary and critical initial burden of demonstrating that the 

existing framework of rights and responsibilities of incumbent public utilities in transmission 

provider tariffs produces rates that are unjust, unreasonable, and unduly discriminatory, Order No. 

1920 is arbitrary and capricious and rehearing is warranted.   

B. Error #2: The Federal Power Act Does Not Authorize The Commission To 
Mandate A Transmission Monopoly To Existing Transmission Owners For Future 
Projects; Thus, Order No. 1920 Exceeded Commission Statutory Authority 

As discussed in Error No. 1 above, the Commission’s decision in Order No. 1920 to 

mandate that an incumbent transmission owner have an exclusive right to develop new regionally 

planned right-sized transmission facilities fails to meet the first prong of Section 206. But even if 

 
53 LS Power Initial Comments at 54. 

54 Order No. 1920 at PP 1651, 1677, 1687, 1689, 1706. 
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the Commission had, or could, meet the first prong of Section 206, the replacement rate chosen 

must be just and reasonable, which necessarily requires that the Commission act within the 

authority granted by the FPA. While the Competition Coalition disputes that the Commission has 

or can establish that the proposed rate is a just and reasonable replacement rate (see Error Nos. 3 

and 4), the Commission cannot get even that far because mandating any form of a “federal right 

of first refusal” exceeds the Commission’s authority under the Federal Power Act.                                                                                                                           

The Final Rule mandates that a federal monopoly be created in favor of an existing 

transmission owner for “any portion of the right-sized replacement facility located within that 

transmission provider’s retail distribution service territory or footprint . . ..”55  The Commission 

cannot mask what it is doing in Order No. 1920 by referring to the Monopoly Preference as a 

“federal right of first refusal” rather than the monopoly or effective franchise that it is as the 

Commission already clarified that such preferences are effective monopolies, holding “there 

should not be a federally established monopoly over the development of an entirely new 

transmission facility that is selected in a regional transmission plan for purposes of cost allocation 

to others.”56 “As a federal agency, FERC is a ‘creature of statute,’ having ‘no constitutional or 

common law existence or authority, but only those authorities conferred upon it by Congress.’”57 

Simply put, the FPA provides the Commission no authority to award the equivalent of a federal 

franchise or otherwise grant monopoly rights to an existing transmission owner to develop future 

 
55 Order No. 1920 at P 1702.   

56 Order No. 1000 – A at P 426. 

57 Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) citing Michigan v. EPA, 268 F.3d 1075, 1081 
(D.C.Cir.2001) (emphasis added). 
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new electric transmission58 in interstate commerce, whether based on the existence of a retail 

service territory, existing transmission assets, or any other fact. Indeed, the Commission made no 

effort to cite any such FPA authority in the Final Rule. When “there is no statute conferring 

authority, FERC has none.”59 In the absence of statutory authorization for its act, an agency’s 

“action is plainly contrary to law and cannot stand.”60  

Because the Commission’s mandate in Order No. 1920 that existing transmission owners 

be granted a “federal right” to build future right-sized replacement facilities is beyond the 

Commission’s authority under the Federal Power Act, the proposed “federal right of first refusal” 

provided to incumbent transmission owners to develop right-sized projects is an unlawful effort to 

expand FERC authority beyond the statutory grant.61 In the 90 year history of the FPA, Congress 

has expressed no intent that FERC, or its predecessor, should or could extend state or local retail 

service territories into a perpetual federal franchise for electric transmission in interstate 

commerce.62 The entire purpose of the FPA was to ensure that matters impacting the national 

economy regarding electric transmission were addressed at a national level because they were 

 
58 The Commission confirmed the application of the Monopoly Preference for future projects, noting: “a right-sized 
replacement transmission facility is, for purposes of this right-sizing reform, a new transmission facility that:  (1) 
would meet the need to replace an existing transmission facility that a transmission provider has identified in its in-
kind replacement estimate as one that it plans to replace with an in-kind replacement transmission facility while also 
addressing a Long-Term Transmission Need; (2) results in more than an incidental increase in the capacity of an 
existing transmission facility that a transmission provider has identified for replacement in its in-kind replacement 
estimate; and (3) is located in the same general route as, and/or uses or expands the existing rights-of-way of, the 
existing transmission facility that a transmission provider has identified for replacement in its in-kind replacement 
estimate.” Order No. 1920 P 1702, fn 3613 (emphasis added). 

59 Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) citing Michigan v. EPA, 268 F.3d 1075, 1081 
(D.C.Cir.2001) (emphasis added); Louisiana Public Service Comm’n v. FCC, 476 U.S. 355, 374, 106 S.Ct. 1890, 90 
L.Ed.2d 369 (1986) (recognizing that “an agency literally has no power to act ... unless and until Congress confers 
power upon it”). 

60 Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) citing Michigan v. EPA, 268 F.3d 1075, 1081 
(D.C.Cir.2001) (citing American Petroleum Inst. v. EPA, 52 F.3d 1113, 1119–20 (D.C.Cir.1995) (“API”); Ethyl Corp. 
v. EPA, 51 F.3d 1053, 1060 (D.C.Cir.1995)). 

61 W. Va. V. EPA, 597 U.S. 697 (2022). 

62 N.Y. v. FERC, 535 U. S. 1, 5-6 (2002) (recounting history of the FPA). 
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beyond the reach of state law.63 Yet Order No. 1920 seeks to translate a state or local retail franchise 

into a federal franchise for transmission in interstate commerce. The only section of the Federal 

Power Act cited in Order No. 1920 as a basis for any Commission action, Section 206, not only 

does not provide such broad authority, but its language and prior application, indicate an exact 

opposite Congressional intent.  

While the Commission has broad authority under Section 206 of the FPA to set just and 

reasonable transmission rates, that authority does not extend to granting a federal preference. 

Section 206 specifically requires that if FERC finds a rate or practice affecting a rate to be “unjust, 

unreasonable, unduly discriminatory or preferential, the Commission shall determine the just and 

reasonable rate . . ..”64 As discussed below, the Commission has found incumbent transmission 

owner preferences both unjust and unreasonable and unduly discriminatory or preferential. 

Because Congress mandated that FERC correct any rate that is unduly discriminatory or 

preferential, Congress could not have intended the language allowing FERC to set the just and 

reasonable replacement rate after it makes that finding to permit FERC to mandate the creation of 

a facially discriminatory and preferential right-sizing federal preference as the replacement rate.  

This conclusion is supported by the history of the preferential tariff provisions the 

Commission seeks to resurrect through Order No. 1920. In mandating a “federal right of first 

refusal” for existing transmission owners for future right-sized replacement projects, the 

Commission overlooked or ignored where the phrase “federal right of first refusal” came from, 

why the FPA required the Commission to banish such preferences more than a decade ago, and 

 
63 Public Util. Comm’n of R. I. v. Attleboro Steam & Elec. Co., 273 U. S. 83, 89 (1927); Connecticut Light & Power 
Co. v. FPC, 324 U.S. 515, 533 (1945)(“once a company is properly found to be a ‘public utility’ under the Act the 
fact that a local commission may also have regulatory power does not preclude exercise of the Commission’s 
functions.”) 

64 16 U.S. Code § 824e (emphasis added). 
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most importantly why the Commission has no statutory authority to mandate the creation of a 

federal preference now.  The history of the phrase, the Commission’s prior actions, and judicial 

precedent demonstrate not only that “federal rights of first refusal” are antithetical to the FPA when 

proposed under Section 205, but also that there is no historical or statutory support for the 

proposition that the Commission has the authority to mandate the creation of such a preference 

under Section 206, or any other section, of the FPA.     

1. The Phrase “Federal Right Of First Refusal” Is A Made-Up Phrase 
That Has No History In The Federal Power Act. 

As an initial matter, to understand the fallacy of Order No. 1920’s mandated ROFR or 

Monopoly Preference, it is important to first recognize that the phrase “federal right of first refusal” 

as used in the Final Rule has no direct reference in the FPA.  Instead, the phrase was nothing more 

than a made-up general reference for clauses in FERC-jurisdictional contracts or tariffs 

implemented by existing transmission owners to impede independent transmission developers 

seeking to develop cost-of-service transmission.  The nonsensical phrase has taken on a life of its 

own as a result of the Commission’s continued use of it.  

The phrase “right of first refusal” arose, without the “federal” precedent clause, as merely 

a short-handed reference to various tariff or contract provisions that mandated that incumbent 

transmission owners in a region have the right to build new regionally planned transmission 

projects.65 When transmission owners entered into independent system operator or regional 

 
65 Although not dispositive of this rehearing discussion as to the Commission’s lack of authority to grant a preference, 
“right of first refusal” is generally a misnomer as the provisions were largely a straight project assignment preference 
rather than an option for a transmission owner to build, or not, at its choosing a project selected in regional planning.  
See, e.g., Comments of PSE&G Companies, filed November 23, 2009, in Docket No. AD09-8-000 at 15 (“[i]n many 
organized markets, transmission owners have the right of first refusal to build transmission in their service territory. . 
. . Transmission owners, who have transferred authority to an RTO to plan their facilities, must build the transmission 
projects that the RTO identifies through its transmission planning process.”) (emphasis added). The Competition 
Coalition is unaware of any instance in which the so-called right of first refusal has been declined. 
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transmission operator arrangements, in their initial contract or tariff filings, made under Section 

205 of the FPA, they agreed among themselves to divide the market for future transmission 

additions.66  

In 2009, when the Commission began exploring the negative impact of those self-granted 

preferences on transmission development and Commission jurisdictional transmission rates, it 

referred to those provisions merely as rights of first refusal, without the reference to “federal.”67 

Of relevance to the instant rehearing, in seeking comments following the series of regional 

technical conferences on transmission planning, the Commission sought input on the two issues 

relevant to this rehearing request and the “right-sizing” ROFR or Monopoly Preference: 

 Should prospective transmission developers coordinate their projects in the 
interest of “right-sizing” facilities to make the best possible use of available 
corridors and minimize environmental impacts?  If so, what process should 
govern the identification and selection of projects that affect multiple 
systems?68  

 Do rights of first refusal for incumbent transmission owners unreasonably 
impede the development of merchant and independent transmission?  If so, 
how can this impediment be addressed?69   

Equally important, in defending their self-granted preference to build all future 

transmission development, the incumbent transmission owners did not reference the grant of any 

 
66 PJM Interconnection, L.L.C., 96 FERC 61,061 (2001) at 30; Midwest Independent Transmission System Operator, 
Inc., 97 FERC 61, 326 (2001) at 42-43; Sw. Power Pool, Inc., 89 FERC ¶ 61,284 (1999); ISO New England, Inc., et 
al. Bangor Hydro-Elec. Co., et al. the Consumers of New England, 109 FERC ¶ 61,147 (2004).  The Commission also 
rejected proposals for inclusion of such preferences. See, e.g., Cleco Power LLC, 101 FERC ¶ 61,008 at P 117 (2002), 
order terminating proceedings, 112 FERC ¶ 61,069 (2005); Avista Corp. et al., 100 FERC ¶ 61,297, at P 47 (2002); 
Carolina Power & Light Co., 94 FERC ¶61,273, 62,010 (2001) (rejecting proposed preference as part of GridSouth 
RTO formation). 

67 See, e.g., “• What impact does a right of first refusal for incumbent transmission owners have on transmission 
development and cost allocation methods?” Panel 4 – Examining Coordination and Comparability, Panelist List and 
Final Agenda for the Atlanta, Georgia Technical Conference September 10, 2009, Regional Technical Conferences 
Assessing the Order No. 890 Planning Processes, AD09-08-000.   

68 Notice Of Requests For Comments, Transmission Planning Processes Under Order No. 890, Docket No. AD09-8-
000, October 8, 2009 at 3. 

69 Id. at 4. 
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“federal” right as creating the preference, but instead referenced their own contractual agreements, 

filed under Section 205, to divide the market when entering into a regional transmission 

organization (“RTO”) arrangement.   Those transmission owners argued that the Commission was 

prohibited from taking away those self-granted preferences. For example, the MISO transmission 

owners asserted: 

Challenges to the right of first refusal to build new transmission are 
contrary to the provisions of the Midwest ISO Agreement and 
threaten the foundation upon which the Midwest ISO was 
established. Furthermore, eliminating the right of first refusal for 
transmission owners that are members of an RTO would put those 
transmission owners at a financial disadvantage compared to non-
RTO transmission owners who retain this right. This would provide 
a disincentive to new members considering joining an RTO and 
could cause existing transmission owners to reevaluate their 
continued membership in RTOs.70 

Although PPL Electric Utilities Corporation (“PPL”) referred to the PJM provision as “a backstop 

obligation to build transmission projects”71 the purpose of the provision in PJM was the same, 

ensuring retention of incumbent transmission owners’ claim to the right to build all future 

transmission projects.  In this regard, PPL noted:  

Establishing requirements that would change PJM’s policy under its 
Operating Agreement would reduce the current effectiveness of the 
RTEP process for constructing new transmission and would unfairly 
overturn a policy on which PJM members – including PPL Electric 
– relied upon when formulating the RTEP process for the region.72  

The Edison Electric Institute (“EEI”), crystalized the fact that the incumbent preference was not 

based on a requirement of the FPA, or even a right inherent in those statutory provisions, but 

 
70 Post-Technical Conference Comments of The Midwest ISO Transmission Owners, filed November 23, 2009 in 
Docket No. AD09-8-000 (emphasis added).  

71 Comments of PPL Electric Utilities Corporation, filed November 23, 2009 in AD09-8-000, at 6, citing PJM 
Operating Agreement, Schedule 6, § 1.7: “Obligation to Build.” 

72 Id. at 7. 
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instead on existing transmission owners’ self-serving view that they are best situated to develop 

new transmission: 

In many cases, EEI believes that incumbent transmission owners are 
better situated to build needed transmission within their franchised 
service territories. EEI emphasizes that the incumbent transmission 
owner, including those in an RTO or ISO, has reliability obligations 
and is subject to penalties for failure to comply. EEI notes further 
that the incumbent transmission owner has considerable design and 
operational experience with its system; established customer 
relationships and knowledge of their needs; knowledge of property 
owners within its system; and significant experience with state and 
local permitting and siting.73  

EEI’s reference to “franchised service territory” of course refers to state or locally granted retail 

electric franchises, as there are no federal franchise service territories. Again, missing from EEI’s 

comments is any suggestion that Congress intended an extension of these retail service territories 

into federal monopoly territories through the FPA.  Xcel Energy clarified this point by asserting 

that: “[w]hile some may couch the right as an unfair advantage, it is instead a fundamental and 

reasonable part of the entire bundle of rights and important public service obligations that attach 

to an incumbent transmission provider’s provision of utility service within its state-franchised 

service territory, where it has an obligation (not an option) to provide reliable service at the lowest 

reasonable cost.”74  As the U.S. Supreme Court has noted, as it relates to transmission in interstate 

commerce, the Federal Power Act “perfectly clear that the original FPA did a good deal more than 

 
73 Comments of Edison Electric Institute, filed November 23, 2009 in Docket No. AD09-8-000, at 9-10 (emphasis 
added).  Of course the projection as to the ability to incumbent transmission owners to compete has not proven 
accurate, which is the reason 15 years later that the incumbent transmission owners continue to advocate for 
preferences. See ANOPR Comments of Electricity Transmission Competition Coalition, filed in RM21-17-000 at pp 
5-22; LS Power Grid, LLC ANOPR comments filed in RM21-17-000, Appendix II. 

74 Post Technical Conference Comments of Xcel Energy Services Inc., filed November 23, 2009 in Docket No. AD09-
8-000, at 15. Xcel reiterated the same assertions as EEI related to incumbent’s claimed superior transmission 
development standing, a fact that has not proven accurate.  Indeed, the inaccuracy of the incumbent’s assertions as to 
their likely success in transmission competition is precisely why they have eschewed regional planning, including 
right-sizing. 
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close the gap in state power identified in Attleboro.”75  Congress granted FERC authority over 

electric transmission acknowledging that electric transmission inherently is not “within [a] state-

franchised service territory” but instead is in interstate commerce.76   

It appears that the Commission first used the full phrase “federal right of first refusal” in 

its Notice of Proposed Rulemaking in RM10-23-000 where it proposed to require that “a right of 

first refusal that is created by a document subject to the Commission’s jurisdiction and that 

provides an incumbent utility with an undue advantage over nonincumbent transmission project 

developers is removed from that document.”77  There, the Commission first noted that “[a] right 

of first refusal is defined, for the purposes of this proposed rulemaking, as the right of an incumbent 

transmission owner to construct, own, and propose cost recovery for any new transmission project 

that is:  (1) located within its service territory; and (2) approved for inclusion in a transmission 

plan developed through the Order No. 890 planning process.”78  The Commission went on to offer 

that “with respect to facilities that are included in a regional transmission plan, we propose to 

require removal from a transmission provider’s OATT or agreements subject to the Commission’s 

jurisdiction provisions that establish a federal right of first refusal for an incumbent transmission 

provider.”79  Here, the reference to “federal” was merely to distinguish preferences included in 

agreements subject to Commission jurisdiction, or similar tariffs, from preferences arising in other 

 

75 New York. V. FERC, 534 U.S. 1, 21 (2002).  

76 Id. at 7, citing Brief for Respondent FERC 4-5 explaining “In the rest of the country, any electricity that enters the 
grid immediately becomes a part of a vast pool of energy that is constantly moving in interstate commerce.” See also, 
In re Florida Power & Light Co., 37 F.P.C. 544, 549 (1967), FPC v. Florida Power & Light Co., 404 U.S. 453, 469 
(1972). 

77 Transmission Planning and Cost Allocation by Transmission Owning and Operating Public Utilities, Notice of 
Proposed Rulemaking, RM10-23-000, issued June 17, 2010 at P 4 (“RM10-23 NOPR”) (emphasis added).  

78 RM10-23 NOPR at P 20, fn 21. 

79 RM10-23 NOPR at P 93 (emphasis added).  
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contexts, if any actually existed at the time. The Commission made this clear in Order No. 1000, 

noting that “the Commission purposely refers to ‘federal rights of first refusal’ in this Final Rule 

because the Commission’s action on this issue in this Final Rule addresses only rights of first 

refusal that are created by provisions in Commission-jurisdictional tariffs or agreements.”80  Thus, 

preceding the phrase “right of first refusal” with the word “federal” adds nothing to suggest that 

such preference provisions had federal statutory support or somehow reflected a “federal right.”    

2. FERC Found That The Federal Power Act Required Removal Of Most 
“Federal Rights Of First Refusal”. 

In Order No. 1000 and subsequent Orders, the Commission required elimination of 

incumbent preferences for projects included in the regional plan for purposes of cost allocation, a 

requirement that would include the so-called right-sizing projects. In Order No. 1000, the 

Commission reiterated that it undertook the inquiry because “Order No. 890 did not specifically 

address the potential for, or effect of, undue preference to incumbent utilities over nonincumbent 

transmission developers through practices applied within transmission planning processes.”81  As 

discussed above, for FERC to act under Section 206 it must find that the existing rate is unlawful.82  

FERC made the finding that rights of first refusal were unlawful with respect to transmission 

additions for which regional cost allocation was provided, finding in Order No. 1000 that:  

there is a need to act at this time to remove provisions from 
Commission-jurisdictional tariffs and agreements that grant 
incumbent transmission providers a federal right of first refusal to 
construct transmission facilities selected in a regional transmission 
plan for purposes of cost allocation. Failure to do so would leave in 
place practices that have the potential to undermine the 
identification and evaluation of more efficient or cost-effective 
solutions to regional transmission needs, which in turn can result in 

 
80 Order No. 1000 at P 253, fn 231. 

81 Order No. 1000 at P 228 (emphasis added). 

82 Emera Maine v. FERC, 854 F.3d 9, (D.C. Cir. 2017) (“The FPA, by requiring FERC to show that an existing rate 
is unlawful before ordering a new rate under section 206, provides a form of “statutory protection” to a utility.” 
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rates for Commission-jurisdictional services that are unjust and 
unreasonable or otherwise result in undue discrimination by public 
utility transmission providers.83 

As noted above, in Order No. 1000–A, specifically addressing the replacement of entire 

transmission facilities that FERC now addresses, the Commission declared “there should not be a 

federally established monopoly over the development of an entirely new transmission facility that 

is selected in a regional transmission plan for purposes of cost allocation to others.”84 

Importantly, Order No. 1000 recounted the myriad arguments raised by incumbent 

transmission owners regarding the proposed removal of self-granted preferences.85 There was no 

suggestion in the incumbent comments leading up to Order No. 1000 that the FPA contemplated 

the Commission granting federal franchises for transmission in interstate commerce. Likewise, the 

rehearing arguments of existing transmission owners focused on arguments that the Commission 

was prohibited from addressing the self-granted preferences, either because they did not address 

matters closely connected enough with transmission rates,86 that claims of undue discrimination 

or preferential treatment are not relevant as those claims only apply to customers,87 or because the 

Commission had not made a sufficient showing under Section 206 that an existing rate was unjust 

and unreasonable. In rejecting those arguments, of relevance to the instant effort of Order No. 1920 

to mandate the creation of a new federal preference, the Commission addressed and dismissed the 

arguments that it could not remove the self-granted preference by stating: 

In addition to affirming our decision to act to remedy unjust and 
unreasonable rates, we affirm, on an independent and alternative 
basis, the decision in Order No. 1000 that the elimination of any 

 
83 Order No. 1000 at P 253. 

84 Order No. 1000-A at P 426. 

85 Order No. 1000 at PP 239–251. 

86 Order No. 1000A at PP 346–348. 

87 Id. at PP 351–353. 
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federal rights of first refusal from Commission-jurisdictional tariffs 
and agreements is necessary to address opportunities for undue 
discrimination and preferential treatment against nonincumbent 
transmission developers within regional transmission planning 
processes. In Order No. 1000, the Commission explained that “it has 
a responsibility to consider anticompetitive practices and to 
eliminate barriers to competition.” We continue to believe, as the 
Commission found in Order No. 1000, that we have a duty to 
consider anticompetitive practices and to eliminate barriers to 
competition consistent with the FPA.88 

Finally, demonstrating the inconsistency between the limits of the Federal Power Act and 

the Commission’s current effort to mandate an incumbent preference through so-called rights of 

first refusal and the limits of the FPA, the Commission rejected efforts to protect the self-granted 

contractual preferences based on the assertion that the Commission had not met the higher standard 

for contract abolition. In doing so the Commission found that the contractual preference provisions 

were not entitled to protection as they severely harmed the public interest.89  The United States 

Court of Appeals for the D.C. Circuit upheld the Commission’s finding that rights of first refusal 

provisions severely harm the public interest.90  In upholding the Commission, related to different 

region’s preference provision, the D.C. Circuit cited with approval the finding of the United States 

Court of Appeals for the Seventh Circuit that preference provisions were cartel-like, noting: 

The Seventh Circuit has gone so far as to describe such self-
protective and anti-competitive agreements as cartel-like. See MISO 
Transmission Owners v. FERC, 819 F.3d 329, 335 (7th Cir. 2016). 
We similarly think that such terms through ‘which the parties are 
seeking to protect themselves from competition from third parties’ 
are a far cry from those in the original Mobile-Sierra cases.91  

 
88 Id. at P 361 (emphasis added) (footnotes omitted). 

89 ISO New England Inc., 143 FERC ¶ 61,150, P 172 (May 17, 2013). 

90 Emera Maine v. FERC, 854 F.3d 662, 671 (D.C. Cir. 2017). 

91 Oklahoma Gas & Electric Co. v. FERC, 827 F.3d 75, 80 (D.C. Cir. 2016).                                                                                                                                                                                                                       
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If monopoly preference provisions, initially offered under Section 205 of the FPA, are so 

antithetical to the FPA that they cannot withstand even the heightened contract review, there is no 

support for an assumption that the Commission enjoys Congressionally granted authority to simply 

create a federally sanctioned “cartel-like” monopoly preference.  

3. Order No. 1920’s Mandated Incumbent Preference Exceeds The 
Commission’s Authority. 

The record in RM21-17-000 overwhelmingly established that incumbent transmission 

owners have, for over a decade, stymied regional transmission planning, including so-called right-

sizing of their individually planned transmission facilities, all to ensure that the incumbent 

transmission owners’ investors’ financial interests are protected.92  Order No. 1920 recognized that 

those transmission owners will continue to operate in their investors’ interest, instead of in 

consumers’ interest, by alleging that “absent a federal right of first refusal, we believe the 

incumbent transmission provider whose in-kind replacement transmission facility is selected to be 

right-sized would likely proceed to develop the less efficient or cost-effective in-kind replacement 

transmission facility.”93  Of course, existing transmission owners operating in the interest of their 

individual investors is not a surprise, as the Commission has recognized that FACT in each of its 

major transmission orders: “As the Commission recognized in Order Nos. 888 and 890, it is not in 

the economic self-interest of public utility transmission providers to expand the grid to permit 

access to competing sources of supply.”94  In Order No. 2000, the Commission reiterated the 

holding of Order No. 888 where the Commission declared:  

The inherent characteristics of monopolists make it inevitable that 
they will act in their own self-interest to the detriment of others by 

 
92 See, supra footnote 34.  

93 Order No. 1920 at P 1706 (emphasis added). 

94 Order No. 1000 at P 254, citing Order No. 888, FERC Stats. & Regs. at 31,682; Order No. 890, FERC Stats. & 
Regs. ¶ 31,241 at P 524. 
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refusing transmission and/or providing inferior transmission to 
competitors in the bulk power markets to favor their own generation, 
and it is our duty to eradicate unduly discriminatory practices.95 

Whereas prior major FERC transmission orders sought to rein in the acknowledged self-interested 

behavior of incumbent transmission owners, in Order No. 1920 the Commission seems to believe 

itself impotent to hold incumbent transmission owners accountable.  Where prior Commissions 

took action to address self-interested behavior, Order No. 1920 asserts that “the transmission 

provider holds the leverage as to whether to build a right-sized replacement transmission facility 

or a less efficient in-kind replacement transmission facility . . ..”96  What?  The transmission 

provider “holds the leverage” over the Commission?97 

Although the Commission is charged by Congress with addressing unjust, unreasonable, 

unduly discriminatory and preferential rates and practices effecting rates, and current Commission 

rules and the Final Rule require the determination of the more efficient or cost effective regional 

project (and the displacement of the locally planned project), Order No. 1920 believes the 

Commission is somehow prohibited from disallowing individual transmission owners from 

recovery of FERC-jurisdictional transmission rates for moving forward with “a less efficient in-

kind replacement transmission facility.”98 Order No. 1920’s answer: to mandate exactly what FPA 

 
95 Order No. 2000 at page 35, citing Order No. 888, FERC Stats. & Regs. at 31,682. 

96 Order No. 1920 at P 1706. 

97 The Commission’s suggestion that a transmission provider “holds the leverage” is consistent with the 
characterization of LS Power regarding the NOPR proposal, where LS Power characterized the Commission’s 
approach as “we find that we have no control over incumbent transmission owners’ local planning so we must 
capitulate to their ransom demands and grant them the right to develop regional projects without competition.” LS 
Power Initial Comments at 54.  As Justice Thomas pointed out in dissent in New York v. FERC, the Commission’s 
failure to exercise jurisdiction given to it by Congress requires the same scrutiny as its exercise of jurisdiction: “FERC 
failed to explain why regulating such transmission is not “necessary,” and FERC's inconclusive jurisdictional analysis 
does not provide a sound basis for our deference.” New York v. FERC, 535 U.S. at 30, Thomas, Justice concurring in 
part, dissenting in part.  

98 This rehearing is not addressing the failure of the Commission to address, as it must, what it identified as an unjust 
and unreasonable rate, the ability of an existing transmission owner to move forward with a “less efficient in-kind 
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Section 206 prohibits, an unduly discriminatory preference for existing transmission owners to 

build new regionally needed, and regionally cost allocated transmission.  Order No. 1920’s 

mandate of the Monopoly Preference has no support in the FPA. 

As noted above, the so-called right-sizing “federal right of first refusal” section of the Order 

No. 1920, PP 1693-1709, does not reference a single provision of the FPA as supporting Order No. 

1920’s granting of a federal franchise for future “right-sized replacement transmission facilities”99 

based on the mere existence of an existing transmission facility of a different character.  This is 

not surprising as no such provision exists. In the absence of statutory authority to grant a federal 

monopoly, the Commission has no such authority.  “As a federal agency, FERC is a ‘creature of 

statute,’ having ‘no constitutional or common law existence or authority, but only those authorities 

conferred upon it by Congress.’”100 Congress provided the Commission no authority to provide a 

federal franchise for transmission in interstate commerce. “[A]n agency literally has no power to 

act ... unless and until Congress confers power upon it.”101 The Commission asserted authority to 

mandate federal transmission franchises represents an “extraordinary case[ ] . . . in which the 

‘history and the breadth of the authority that [the agency] has asserted,’ and the ‘economic and 

political significance’ of that assertion, provide a ‘reason to hesitate before concluding that 

Congress’ meant to confer such authority.”102 In the 90+ year history of the FPA the Commission 

has never asserted that Congress granted it the power to provide a federally declared exclusive 

 

replacement transmission facility” notwithstanding that a more efficient and cost-effective regional project has been 
identified in a Commission required process.  

99 Order No 1920 at P 1679. 

100 Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) citing Michigan v. EPA, 268 F.3d 1075, 1081 
(D.C.Cir.2001) (emphasis added). 

101 Louisiana Public Service Comm’n v. FCC, 476 U.S. 355, 374, 106 S.Ct. 1890, 90 L.Ed.2d 369 (1986). 

102 W. Va. V. EPA, 597 U.S. 697, 721 (2022). 
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franchise103 based on state granted retail franchises or the fact that the awardee had, at some point 

in history, developed transmission in interstate commerce within FERC jurisdiction.  In 

Orangeburg, South Carolina v. FERC104 the Court rejected the Commission’s reliance on state-

sanctioned action as a basis for disparate treatment, finding “insofar as the Commission attempts 

to justify disparate treatment of interstate wholesale customers by invoking a state commission’s 

authority, FERC’s interpretation of Order No. 2000 is unsound.”105  The Court relied on the fact 

that the FPA requires FERC to address disparate treatment and found that “[u]nless FERC offers 

such a valid reason, its decision to approve disparate treatment of wholesale ratepayers is ‘arbitrary 

and capricious.’”106  While the Court in Orangeburg was addressing disparate treatment among 

ratepayers, in addressing requests for rehearing of Order No. 1000, the Commission confirmed 

that the obligation to address disparate treatment is not limited to ratepayers.107  The Commission 

specifically rejected those narrow readings of the limitation of Section 206, finding that “[w]e 

continue to believe, as the Commission found in Order No. 1000, that we have a duty to consider 

anticompetitive practices and to eliminate barriers to competition consistent with the FPA”108 and 

“we continue to conclude that the Commission’s action is in accordance with its responsibility to 

eliminate unduly discriminatory or preferential practices in regional transmission planning 

processes.”109  Importantly, as a group that includes significant ratepayers, the Competition 

 
103 Order No. 1920’s use of the made-up phrase “federal right of first refusal” cannot hide the fact that what Order No. 
1920 provides in the mandatory federal right of first refusal is a perpetual franchise for certain future transmission 
projects.   

104 862 F.3d 1071 (2017). 

105 Id. at 1087. 

106 Id. at 1084. 

107 Order No. 1000-A at PP 351-352. 

108 Id. at P 361. 

109 Id. at P 362. 
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Coalition has consistently demonstrated that disparate treatment of nonincumbent transmission 

developers has a direct negative impact on transmission rates, making those rates unjust and 

unreasonable. 

Further, Order No. 1920 makes no effort to tie its requirement for a federal transmission 

franchise for regional projects supplanting the need for a local in-kind replacement to a grant of 

authority under the FPA.  Because Order No. 1920 is silent as to the statutory authority for a federal 

transmission franchise, Order No. 1920 certainly cannot be said to provide “something more than 

a merely plausible textual basis for the agency action” as required by West Virgina v. EPA.110      

Further, even the FPA Section generically referenced as providing the Commission the 

authority to issue Order No. 1920 – Section 206 – cannot possibly support the Commission’s 

mandate of an incumbent exclusive preference for future regionally needed transmission as Section 

206 mandates the exactly opposite result, elimination of preferential rates or practices affecting 

rates. Order No. 1920 offers no explanation as to how Section 206’s prohibition on unduly 

discriminatory or preferential rates or practices affecting rates is not directly violated by a 

mandated Commission-created discriminatory preference that removes existing opportunities for 

nonincumbent developers by ensuring that existing transmission owners “will have certainty that 

they will not lose the opportunity to invest in any in-kind replacement transmission facility that is 

then selected as a right-sized replacement transmission facility.”111  No explanation is offered – 

and none can be provided – because the Commission determined in Order No. 1000, and affirmed 

in Order No. 1000-A that under Section 206 “elimination of any federal rights of first refusal from 

Commission-jurisdictional tariffs and agreements is necessary to address opportunities for undue 

 
110 W. Va. V. EPA, 597 U.S. at 723. 

111 Order No. 1920 at P 1707 (emphasis added). 
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discrimination and preferential treatment against nonincumbent transmission developers within 

regional transmission planning processes.”112 The United States Court of Appeals for the D.C. 

Circuit upheld that determination.113 

To be clear, as discussed further in Error No. 3, FERC cannot simply casually ignore its 

prior declaration that rights of first refusal for regional projects are unduly discriminatory and 

preferential.  This fact is not changed because those prior self-serving preference provisions were 

originally filed under Section 205, not rates set by the Commission under Section 206.  The fact 

that such preferences once existed confers no authority on FERC to mandate them now.  This is 

because “Section 205 ‘is intended for the benefit of the utility,’ and ‘FERC plays ‘an essentially 

passive and reactive’ role under section 205.’”114  When the Commission eliminated those Section 

205 filed preferences it was required to affirmatively establish that the preferences were unlawful 

under the Federal Power Act.  “[R]equiring FERC to show that an existing rate is unlawful before 

ordering a new rate under section 206, provides a form of ‘statutory protection’ to a utility.”115 

Because “section 206 mandates a two-step procedure that requires FERC to make an explicit 

finding that the existing rate is unlawful before setting a new rate”116 to the extent that Order No. 

1920 seeks to rely on some claimed authority under Section 206 to now mandate an incumbent 

 
112 Order No. 1000-A at P 361 (emphasis added).  As discussed in Error No. 3, the Commission made no effort to 
address Order No. 1920’s deviation from prior precedent. 

113 See generally South Carolina Public Service Authority v. FERC, 762 F.3d 41, 71-76. 

114 Emera Maine v. FERC, 854 F.3d 9, 24 (D.C. Cir. 2017), citing City of Winnfield, 744 F.2d at 875 and Atl. City 
Elec., 295 F.3d at 10 quoting City of Winnfield, 744 F.2d at 876. 

115 Emera Maine v. FERC, 854 F.3d 9, 24 (D.C. Cir. 2017), citing City of Winnfield, 744 F.2d at 875. 

116 Id. 
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preference it cannot simply ignore the fact that it previously found the very preference unlawful 

under Section 206.117   

In this regard, Order No. 1920 is also disingenuous in asserting that “[w]e find that the 

Commission’s reasons for removing federal rights of first refusal in Order No. 1000 do not apply 

to right-sized replacement transmission facilities.”118 In making that assertion, Order No. 1920 

focuses on the “the consideration of more efficient or cost-effective potential transmission 

solutions proposed at the regional level.”119 That limited focus on one aspect of Order No. 1000 is 

misplaced as it ignores the competitive components of Order No. 1000 regarding just and 

reasonable rates. In Order No. 1000-A the Commission explained “We continue to believe, as the 

Commission found in Order No. 1000, that we have a duty to consider anticompetitive practices 

and to eliminate barriers to competition consistent with the FPA.”120  The mandated ROFR or 

Monopoly Preference for new right-sized replacement facilities that would more efficiently or cost 

effectively replace a locally planned project takes away an opportunity that competitive 

transmission developers have today, as all such regional projects are subject to required 

competition.  Order No. 1920’s presumed answer – that the transmission owner’s self-interest 

would likely lead it to develop a less efficient local project thus presumably depriving the 

nonincumbent developer of the regional opportunity – does not answer the question of whether the 

FPA allows the Commission itself to deprive nonincumbent developers of the opportunities 

currently required were such regional projects to be regionally cost allocated.  The fact remains: 

 
117 MISO TOs v FERC, 45 F.4th 248, 264 (D.C. Cir. 2022) citing FCC v. Fox Television Stations, Inc., 556 U.S. 502, 
515 (2009) (“FERC is, of course, entitled to change its mind. But to do so, it must provide a ‘reasoned explanation’ 
for its decision to disregard ‘facts and circumstances that’ justified its prior choice.”) 

118 Order No. 1920 at P 1706. 

119 Id. 

120 Id. at P 361 (emphasis added) (footnotes omitted). 
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these so-called “right-sized” projects address Long-Term Transmission Needs at the regional level 

(which includes locally identified in-kind replacement needs) will largely be regionally cost 

allocated and therefore would be competitive under current requirements.  As such, the 

Commission action takes away opportunities that Order No. 1000 mandated were to be available 

for nonincumbent developers.121   

As discussed more fully in Error No. 3, Order No. 1920 cannot circumvent establishing its 

authority to grant the Monopoly Preference by merely asserting that it is not creating a new 

preference, it is creating “an exception to Order No. 1000’s general requirement to for transmission 

providers to eliminate any right of first refusal for regional transmission facilities selected in a 

regional transmission plan.”122  For several reasons, that assertion does relieve the Commission of 

its obligation to establish its authority to grant a preference. As an initial matter, it is inconsistent 

with Order No. 1920 at P 1702 where Order No. 1920 is clear that it is not identifying an exception 

but instead “requir[ing] the establishment of a federal right of first refusal for a right-sized 

replacement transmission facility.”123 The need to establish a preference rather than allow an 

exception to the required removal is not surprising as the provisions were removed a decade ago 

consistent with the requirement of Order No. 1000.  Additionally, again as discussed below in 

Error 3, the Commission unequivocally rejected the very “exception” Order No. 1920 now claims 

to allow.  Although the Commission already previously required the removal of preferences for 

the regional projects at issue pursuant to FPA Section 206 and rejected requests for an exception 

 
121 See, e.g., Order No. 1000 at P 332 (“The Commission also requires that a nonincumbent transmission developer 
must have the same eligibility as an incumbent transmission developer to use a regional cost allocation method or 
methods for any sponsored transmission facility selected in the regional transmission plan for purposes of cost 
allocation.”) 

122 Order No. 1920 at P 1704. 

123 Order No. 1920 at P 1702 (emphasis added); see also id. at P 1703 (“In adopting the NOPR proposal to require 
the establishment of a federal right of first refusal for aright-sized replacement transmission facility . . ..” 
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to the required removal for entirely new transmission facilities replacing existing facilities, Order 

No. 1920 now claims an “exception” to Order No. 1000 but fails to establish Commission authority 

to “require the establishment” of the Monopoly Preference.  

The Commission’s assertion that Order No. 1920 does not deviate from Order No. 1000 

also masks the fact that Order No. 1000 was focused on process, identifying the right regional 

project.  The issue leading Order No. 1920 to grant an extra statutory preference is not the 

“identification” of the more efficient or cost-effective regional project – as the rules already require 

that – but an effort by the Commission to ensure that those regional projects actually get built.  The 

Commission declared that the reason for the federal preference was “helping to ensure that the 

more efficient or cost-effective regional transmission solution to Long-Term Transmission Needs 

is selected and likely built . . ..”124 The Commission has no authority to under the FPA to direct 

that transmission get built.125  

The foregoing demonstrates that the Commission’s mandated “federal right of first refusal” 

or Monopoly Preference exceeds the Commission’s authority under the Federal Power Act. 

C. ERROR #3: The New Incumbent Owner Monopoly Preference For Right-
Sized Replacement Projects, Which Are Eligible For Regional Cost Allocation, 
Departs From Commission Precedent Without Justification. 

 While the Commission may change its policies and rules, it must “show good reasons for 

the new policy” and provide “a reasoned explanation . . . for disregarding facts and circumstances 

that underlay or were engendered by [its] prior policy.”126 Order No. 1920 fails to show good 

 

124 Order No. 1920 at P 1703. 

125 16 U.S.C. 824o.  

126 F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (F.C.C. v. Fox). 
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reason for the new policy, and largely ignores the fact that it is a wholesale departure from Order 

No. 1000.  In this regard, Order No. 1920 asserts: 

We note that the establishment of a federal right of first refusal for 
right-sized replacement transmission facilities is an exception to 
Order No. 1000’s general requirement for transmission providers to 
eliminate any federal right of first refusal for regional transmission 
facilities selected in a regional transmission plan.   In response to 
comments challenging this approach as violating the precedent set 
in Order No. 1000, which eliminated federal rights of first refusal 
for new selected transmission facilities, we find that requiring a 
federal right of first refusal for right-sized replacement transmission 
aligns with Order No. 1000.127 

Order No. 1920’s assertion is incorrect.  Order No. 1000 and subsequent orders rejected an 

exception from the competition requirements for projects that replace in its entirety an existing 

transmission facility.128  Order No. 1000 drew a clear line between regionally cost allocated 

transmission projects and locally cost allocated transmission projects in terms of which projects 

required the removal of then existing incumbent preferences and which must be subject to the 

required competition.129  It also included a very narrow exception for upgrades to existing 

transmission facilities, including new transmission facilities that replace part of an existing 

transmission facility, but not an entirely new transmission facility.130  Under Order No. 1000, only 

new transmission projects (not including upgrades) that are subject to a competitive transmission 

process are eligible to be regionally cost-allocated.  Order No. 1000 further noted that under its 

 
127 Order No. 1920 at P 1704. 

128 See Order No. 1000-A at P 368.  

129 Id. at P 426. 

130 Order No. 1000-A at P 426. 
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reforms, incumbent and nonincumbent transmission developers would have equal access to 

regional cost allocation.131   

Order No. 1920’s mandate for an incumbent preference for regionally planned and cost 

allocated projects simply because they include a “right-sizing” component eviscerates the 

requirements of Order No. 1000 regarding which regional projects can be subject to a retained 

preference and cannot, in any respect, be said to align with Order No. 1000.132  Order No. 1920 

fails to adequately justify this one-hundred-and-eighty-degree turn from Order No. 1000 or explain 

why the reasons underlying Order No. 1000’s developer reforms do not apply to these new regional 

projects.  Simply asserting more than a decade after issuing Order No. 1000 that the complete 

reversal is merely an “exception to Order No. 1000’s general requirement for transmission 

providers to eliminate any federal right of first refusal for regional transmission facilities selected 

in a regional transmission plan”133 or that the change “aligns” with Order No. 1000 does not 

provide the reasoned explanation required of the Commission when deviating from a prior policy.  

Order No. 1920’s assertion that the Final Rule merely provides an exception to a general 

requirement is not a valid characterization of Order No. 1000, 1000-A, and numerous Order No. 

1000 compliance orders which rejected a preference based on the same factors that Order No. 1920 

now seeks to mandate such a preference.  While the Commission may change its policies and rules, 

it must “show good reasons for the new policy” and provide “a reasoned explanation . . . for 

disregarding facts and circumstances that underlay or were engendered by [its] prior policy.”134  

 
131 Order No. 1000 at P 332 (“The Commission also requires that a nonincumbent transmission developer must have 
the same eligibility as an incumbent transmission developer to use a regional cost allocation method or methods for 
any sponsored transmission facility selected in the regional transmission plan for purposes of cost allocation.”). 

132 Order No. 1920 at P 1702. 

133 Order No. 1920 at P 1704. 

134 F.C.C. v. Fox, 556 U.S. at 515. 
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Lacking a sufficient justification, the decision to mandate a ROFR or Monopoly Preference for 

right-sized replacement projects is arbitrary and capricious and must be reversed on rehearing. 

1. A New Monopoly Preference For Right-Sized Replacement 
Transmission Facilities Cannot Be Squared With Order No. 1000.  

 Order No. 1920’s decision to mandate a Commission-created transmission owner ROFR 

or Monopoly Preference for a new subset of regional transmission projects—dubbed right-sized 

replacement transmission facilities135—essentially rests on the conclusion that, without the 

Monopoly Preference to build the regional projects that will displace the transmission owner’s 

locally planned in-kind replacement, transmission owners will block more efficient or cost-

effective regional solutions to regional needs.136  Order No. 1000 addressed this concern head on.  

 Order No. 1920’s assertion as to why it is mandating a federal monopoly for future regional 

projects  starts from the unsupported premise that incumbent transmission owners “may have 

existing rights and responsibilities with respect to maintaining, and when necessary, replacing their 

transmission facilities.”137  Based on those uncited claims of rights and responsibilities under 

existing laws, Order No. 1920 presumes that a transmission owner will move forward with the less 

efficient or cost effective in-kind replacement project to avoid the potential that the more efficient 

project to address its needs and regional needs will be subject to competition and that it will not 

win the right to proceed with that more efficient project.138  As Order No. 1920 puts it, incumbent 

 
135 While Order No. 1920 refers to the applicable transmission facilities as “right-sized replacement facilities” the 
moniker gives too much status to the fact that the replacement of aging transmission is just one of the multitude of 
regional needs addressed by the selected Long-Term Transmission Needs project. 

136 Order No. 1920 at P 1706. 

137 Id.  The Commission also referenced “existing laws related to an individual transmission provider’s ability to 
proceed with an in-kind replacement transmission facility . . ..” Id.  Order No. 1920 identified no such “existing rights” 
or “existing laws” nor provided any other explanation as to why the Commission was unable to rein in those rights or 
laws under its Congressional granted exclusive jurisdiction over transmission in interstate commerce to the extent they 
lead to unjust and unreasonable transmission rates.   

138 Id. 



 

 44 

 
 

transmission owners “would prefer the assurance of a federal right of first refusal . . . over the 

uncertainty of subjecting a [right-sized project] to the Order No. 1000 competitive transmission 

development process.”139  Order No. 1920 concludes that the incumbent transmission owner’s 

decision to move forward with the “less efficient  in-kind replacement transmission facility”140 

will block regional transmission planning and the development of a more efficient or cost-effective 

regional project, leading to unjust and unreasonable rates.141 

 Order No. 1920 ignores that the Commission considered in the Order No. 1000-rulemaking 

proceeding the possibility that an incumbent transmission owner may move forward with its own 

locally planned transmission project instead of relying on the regional transmission project and 

found that this possibility did not justify retaining monopoly preferences.142  Like Order No. 1920, 

the Commission acknowledged in Order No. 1000 that an incumbent transmission owner may have 

“reliability needs or service obligations”143 that it must meet and thus allowed an incumbent 

transmission owner to “meet its reliability needs or service obligations by choosing to build new 

transmission facilities that are located solely within its retail distribution service territory or 

footprint . . ..”144  The difference, however, is that, under Order No. 1000, the incumbent 

transmission owner gives up the opportunity for regional cost allocation because local transmission 

projects are not eligible for regional cost allocation.145  In a complete reversal of Order No. 1000 

 
139 Id. 

140 Id. 

141 Id. 

142 See, e.g., CBS Corp. v. F.C.C., 785 F.3d 699, 709 (D.C. Cir. 2015) (finding an agency decision arbitrary and 
capricious because the agency failed to explain how its prior rule conflicted with the new policy). 

143 See, e.g., Order No. 1000-A at P 368. 

144 Order No. 1000-A at P 379. 

145 Id. at P 368. 
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in this regard, Order No. 1920 provides that by planning a local in-kind replacement, the 

transmission owner planning locally would be mandated a preference to construct a regional 

project addressing Long-Term Transmission Needs, with costs allocated pursuant to the regional 

cost allocation method for such projects, if the regional project would supplant the need for the in-

kind replacement.  

 Furthermore, under Order No. 1000, an incumbent transmission owner could put forward 

its locally planned transmission project forward as a regional project for purposes of cost 

allocation, but it was also obligated to participate in the regional planning process to determine 

whether a regional project would be more efficient or cost-effective than the transmission owner’s 

locally planned project.146  The transmission providers in the region have an affirmative obligation 

to engage in regional planning.147  The purpose of the regional planning process under Order No. 

1000 was to identify more efficient or cost-effective solutions, and to displace the less efficient 

locally planned projects.148  If the incumbent transmission owner decided to move forward with a 

local transmission project even though a regional transmission project is more efficient or cost-

 
146 See, e.g., Order No. 1000 at P 6 (“public utility transmission providers [must] participate in a regional transmission 
planning process that evaluates transmission alternatives at the regional level that may resolve the transmission 
planning region’s needs more efficiently and cost-effectively than alternatives identified by individual public utility 
transmission providers in their local transmission planning processes.”); see also id. at P 68 (“These reforms work 
together to ensure that public utility transmission providers in every transmission planning region, in consultation with 
stakeholders, evaluate proposed alternative solutions at the regional level that may resolve the region’s needs more 
efficiently or cost-effectively than solutions identified in the local transmission plans of individual public utility 
transmission providers.”). 

147 Id. at PP 6, 68, 148; see also id. at P 80 “(In other transmission planning regions, however, as permitted by Order 
No. 890, public utility transmission providers use the regional transmission planning process as a forum to confirm 
the simultaneous feasibility of transmission facilities contained in their local transmission plans.  We conclude that it 
is necessary to have an affirmative obligation in these transmission planning regions to evaluate alternatives that may 
meet the needs of the region more efficiently or cost-effectively.”). 

148 Id. at PP 6, 68, 80, 148.  One of the deficiencies in Order No. 890 that Order No. 1000 sought to remedy was that 
“public utility transmission providers are currently under no affirmative obligation to develop a regional transmission 
plan that reflects the evaluation of whether alternative regional solutions may be more efficient or cost-effective than 
solutions identified in local transmission planning processes.” Id. at P 3.  
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effective, then there is a record that stakeholders could use to challenge the prudency of the local 

project at the state and federal levels.   

 In Order No. 1000, the Commission found that the reasons for eliminating monopoly 

preferences was necessary even if the incumbent transmission owner chooses to move forward 

with a locally planned transmission project.149  Without sufficient explanation, Order No. 1920 

reaches the opposite conclusion – that because an incumbent transmission may choose to move 

forward with an in-kind replacement facility of its aging transmission – it must have a ROFR or 

the Monopoly Preference to develop, construct, and own the more efficient or cost-effective 

regional right-sized replacement transmission facility to ensure that the regional project moves 

forward.150  Order No. 1920 fails to provide reasoned explanation as to why it was appropriate to 

reverse course on the determinations made in Order No. 1000.   

 Equally troubling, in Order No. 1000-A the Commission addressed requests for 

clarification on what projects were subject to continuation of the retained limited preference for 

regional projects that contained components that would be an “upgrade” to existing facilities.151  

The Commission stated: 

In response to requests for clarification regarding what the 
Commission considers to be an upgrade, we note that in Order No. 
1000, the term upgrade means an improvement to, addition to, or 
replacement of a part of, an existing transmission facility. The term 
upgrades does not refer to an entirely new transmission facility.152 

 
149 Order No. 1000-A at P 179 (acknowledging that a transmission owner may choose a local transmission project 
over a regional project, but that having the regional transmission process consider alternatives, including those 
proposed through competitive processes, would result in the identification of the more efficient or cost-effective 
solution). 

150 Order No. 1920 at P 1706. 

151 Order No. 1000-A at P 426. 

152 Order No. 1000-A at P 426. 
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As noted above, the Commission then specifically rejected the concept that there should be federal 

monopoly for “an entirely new transmission facility.”   

Notwithstanding that judicial precedent makes it clear that the Commission must provide 

reasoned explanation for its departure from existing policy,153 Order No. 1920 offers no such 

reasoning.  Indeed, Order No. 1920 appears to attempt to side-step the requirement by asserting 

“[w]e find that the Commission’s reasons for removing federal rights of first refusal in Order No. 

1000 do not apply to right-sized replacement transmission facilities.”154  As recounted above, and 

in numerous other places in Order No. 1000, 1000-A, Order No. 1000 compliance orders, the 

Commission at the time reached a completely different analysis regarding the appropriate removal 

of incumbent monopoly preferences.  Order No. 1920 arbitrarily and capriciously ignore those 

Order No. 1000 conclusions by simply reimagining what prior precedent intended when that prior 

precedent was clear.  Further, as addressed in Error No. 2, in finding under Section 206 that 

preferences were unjust unreasonable, unduly discriminatory or preferential, the Commission 

found them unlawful under the Federal Power Act.  Mandating a federal preference now is 

inconsistent with that fundamental premise of Order No. 1000.  Order No. 1920 ignores and does 

not engage that precedent.  Thus, contrary to its assertion, Order 1920 does not “align[] with Order 

No. 1000.”155  Order No. 1920 has not justified establishing the Monopoly Preference for right-

sized replacement projects.   

 

 

 
153 Louisiana Pub. Serv. Comm’n v. FERC, 184 F.3d 892, 897 (D.C. Cir. 1999) (holding that FERC’s “180 degree 
turn away” from existing precedent without “persuasively distinguish[ing]” its new position is “quintessentially 
arbitrary and capricious”; F.C.C. v. Fox, 556 U.S. 502, 515. 

154 Order No. 1920 at P 1706. 

155 Order No. 1920 at P 1704. 
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2. Order No. 1920 Does Not Consider How A New Monopoly Preference 
Will Discourage The Participation Of Nonincumbent Developers.  

 Order No. 1000 was based on the finding that the Commission could not effectively 

determine just and reasonable transmission rates with incumbent preferences in place because 

those preferences stymied the participation of nonincumbent developers in the planning process.  

Order No. 1920 does not adequately address this deviation from Order No. 1000, instead glossing 

over the impact that a new ROFR for right-sized replacement projects will have on nonincumbent 

participation in the regional planning process.  Order No. 1920 concludes that mandating a new 

ROFR for right-sized replacement projects is appropriate because “it will promote the 

consideration of more efficient or cost-effective potential regional transmission solutions to 

address Long-Term Transmission Needs.”156 The Commission only identifies the claimed potential 

benefit of a new Monopoly Preference for right-sized projects, namely that incumbent transmission 

owners will support the identification of new regional projects if they are guaranteed the right to 

build them instead of “likely proceed[ing] to develop the less efficient or cost-effective  in-kind 

replacement transmission facility.”157  Order No. 1920 does not address what Order No. 1000 

focused on, and what is lost with the introduction of a new incumbent preference – the participation 

of nonincumbent transmission developers and the degradation of consumer support for regional 

projects – and is therefore arbitrary and capricious. 

 Order No. 1920 acknowledges, as Order No. 1000 did, that ROFRs and monopoly 

preferences create barriers to entry that discourage nonincumbent developers from proposing 

alternative solutions,158 but deems the loss of alternative solutions acceptable “because the right-

 

156 Order No. 1920 at P 1706. 

157 Id. 

158 Id. at P 1705.   
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sized replacement transmission project represents the more efficient or cost-effective regional 

transmission solution to address Long-Term Transmission Needs (otherwise it would not be 

selected).”159 The problem with this conclusion is that it puts the cart before the horse by assuming 

(without any supporting evidence or data) that the identified right-sized solution will always 

represent the more efficient or cost-effective solution for Long-Term Transmission Needs.  Yet, 

without participation of nonincumbent developers, it will be impossible to confirm that the selected 

regional right-sized replacement transmission facility is the more efficient or cost-effective 

solution, because the region will make the determination without comparing the solution to 

alternatives, which would include potentially innovative projects proposed by nonincumbent 

developers.   

 Furthermore, mandating the inclusion of a new incumbent preference in tariffs is another 

disincentive to nonincumbent developers participating in the regional planning process, whether 

the process is a competitive bidding model, sponsorship model, or the various models used in non-

RTO regions.  Participating in the regional planning process requires an investment of time and 

resources and, as Order No. 1000 found, nonincumbent developers are less likely to participate in 

the regional planning process if they are likely to be excluded from proposing and developing 

projects.160 The Commission cannot simply ignore that Order No. 1920 takes an opposite approach 

 
159 Order No. 1920 at P 1706. 

160 See Order No. 1000 at P 257 (noting comments that nonincumbents developers are disincentivized from committing 
resources to a potential projects that it may not develop because the incumbent transmission owner exercises a right 
of first refusal); Order No. 1000-A at P 428 (rejecting calls to exclude reliability projects and finding “Allowing 
incumbent transmission providers to maintain a federal right of first refusal, even with a limited 90-day election period 
as proposed by Xcel, would discourage transmission developers from proposing transmission projects that may be a 
more efficient or cost-effective solution to meet regional transmission needs, resulting in rates for jurisdictional 
transmission services that are unjust and unreasonable or unduly discriminatory or preferential.” (emphasis added)); 
South Carolina Public Service Authority v. FERC, 762 F.3d 41, 72 (2014) (recounting the Commission’s findings that 
“In practice, incumbents were likely to exercise their rights of first refusal once the benefits of a new project were 
demonstrated.  In this way, rights of first refusal discouraged non-incumbents from proposing transmission facilities.  
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to Order No. 1000 (or claim that it does not) on the correlation between incumbent preferences 

and nonparticipation of nonincumbent transmission developers in the regional transmission 

planning process but instead must specifically address the changed approach.161  

 Order No. 1000 set out three major requirements that worked together to ensure that more 

efficient or cost-effective transmission solutions were identified and likely to be built: (1) regional 

planning, (2) opening transmission development to nonincumbent transmission developers, and 

(3) ex ante cost allocation methods applicable to transmission projects that were regionally planned 

and subjected to competition.162  Regional cost allocation was and is a contentious issue.163  Order 

No. 1000 rightly recognized that a regionally cost-allocated transmission project was more likely 

to garner support and ultimately get built if the transmission project was the product of a regional 

planning process that solicited the best transmission solutions in terms of engineering, design, and 

cost.164  Hence one of the major rules underlying Order No. 1000’s reforms was that, subject to 

narrow exceptions discussed in the next section, new transmission facilities that had been 

 

Not only would nonincumbents be unlikely to recoup the full benefits of their proposal, but they would not even be 
able to recoup the costs of identifying the need and making a proposal that would address it.”; South Carolina, 762 
F.3d at 77 (rejected finding “Although petitioners are no doubt correct that the previous regime improved transmission 
planning, non-incumbent developers were not likely to participate in that regime because rights of first refusal left 
them with little to gain. See Order No. 1000 ¶ 229, 76 Fed. Reg. at 49, 881. By removing a pre-existing barrier to 
entry, the orders make it more likely that those key parties will actually join that process, making the transmission 
development process more competitive, which, in the Commission’s reasoned expert judgment, will help to ensure 
that rates are just and reasonable.”).   

161 See Belmont Municipal Light Dept. v. FERC, 38 F.4th 173, 187 (D.C. Cir. 2022) (holding FERC’s “analysis in this 
case contradicts” past decisions without acknowledging or explaining the contradiction); New England Power 
Generators Ass’n v. FERC, 881 F.3d 202, 234 (D.C. Cir. 2018) (holding that FERC’s order was arbitrary and 
capricious because FERC failed to adequately explain why its prior reasoning did not apply). 

162 See Order No. 1000 at P 68. 

163 See, e.g., Order No. 1000 at P 485. 

164 Order No. 1000 at PP 11, 42 (discussing how the Order No. 1000 reforms “are designed to work together” to make 
it more likely transmission facilities will be move forward to construction).. 
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regionally planned and undergone a competitive process were eligible to be regionally cost-

allocated.165   

 If the Commission’s goal is to make it more likely that more efficient or cost-effective 

regional transmission projects are built,166 then eliminating opportunities for nonincumbent 

transmission developer participation in the planning process mandating an incumbent preference 

goes in the wrong direction.  Order No. 1000 correctly found that the regional planning process is 

more likely to identify more efficient or cost-effective solutions when nonincumbent developers 

participate and have the ability to propose alternative solutions.167  Order No. 1920 fails to fully 

address how the lack of nonincumbent developer participation will negatively impact the regional 

planning process and why that is okay under Order No. 1920 when it led the Commission to act 

under Section 206 in Order No. 1000. 

3. Order No. 1920 Alters The Order No. 1000 Distinction Between 
Replacement Transmission Facilities And Entirely New Transmission 
Facilities Without Explanation.  

 The so-called right-sizing ROFR section of the Final Rule approaches the question of 

whether a regional transmission project that is replacing an existing transmission facility is a an 

upgrade or entirely new transmission facility and whether an incumbent transmission owner should 

have a preference to build the transmission project as if the Commission is working with a clean 

slate.168  However, the Commission addressed this question in Order No. 1000-A – finding that an 

 

165 See, e.g., Order No. 1000-A at P 368. 

166 See, e.g., Order No. 1920 at P 1707. 

167 See Order No. 1000 at P 284 (granting incumbent transmission providers a federal right of first refusal with respect 
to transmission facilities selected in a regional transmission plan for purposes of cost allocation effectively restricts 
the universe of transmission developers offering potential solutions for consideration in the regional transmission 
planning process.  This is unjust and unreasonable because it may result in the failure to consider more efficient or 
cost-effective solutions to regional needs and, in turn, the inclusion of higher-cost solutions in the regional 
transmission plan.”).   

168 See Order No. 1920 at P 1704. 
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upgrade involves the replacement of only part of an existing transmission facility169 – and has 

further refined the answer over the last decade.170   Order No. 1920 mandates that a transmission 

owner will have a preference for a regional project that would replace an entire existing 

transmission line.171  The Final Rule does not acknowledge any of this existing precedent on what 

constitutes a regional upgrade to existing facilities and what is an entirely new facility.  The 

Commission cannot shirk its responsibility to address this prior precedent simply by referring to 

the rejoin project by a new name, a “right-sized replacement transmission facility.”172   

A fundamental principle of administrative law is that an agency cannot “depart from a prior 

policy sub silentio or simply disregard rules that are still on the books.”173  An agency can change 

course but “must provide a ‘reasoned analysis indicating that prior policies and standards are being 

deliberately changed, not casually ignored.’”174  Because Order No. 1920 fails to acknowledge and 

justify its departure from existing Commission precedent that limits retention of a preference only 

for a regional project that represents a replacement of part of an existing transmission facility and 

not the replacement of an entire transmission facility, the right-sizing ROFR section of Order No. 

1920 is arbitrary and capricious. 

 
169 Order No. 1000-A at P 426.  

170 See, e.g., Southwest Power Pool, Inc., 144 FERC ¶ 61,059 at P 181 (2013), order on reh’g and compliance, 149 
FERC ¶ 61,048 (2014), order on reh’g and compliance filing, 151 FERC ¶ 61,045 (2015), order on compliance filing, 
152 FERC ¶ 61,106 (2015); Midwest Indep. Transmission Sys. Operator, Inc., 142 FERC ¶ 61,215 (2013), order on 
reh’g and compliance filings, 147 FERC ¶ 61,127 (2014), order on reh’g and compliance filings, 150 FERC ¶ 61,037 
(2015); New York Indep. Sys. Operator, Inc., 175 FERC ¶ 61,038 (2021). 

171 See Order No. 1920 at PP 1677-1680. 

172 Order. No. 1920 at P 1702, fn 3613. 

173 F.C.C. v. Fox, 556 U.S. 502, 515. 

174 Ramaprakash v. FAA, 346 F.3d 1121, 1125 (D.C. Cir. 2003), quoting Greater Boston Television Corp. v. FCC, 
444 F.2d 841, 852 (D.C. Cir. 1970). 
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 While Order No. 1920 purports to create an “exception” to Order No. 1000,175 Order No. 

1000 addressed the exceptions it permitted and did not create an exception for an entirely new 

transmission facility at the regional level.  One of the exceptions to Order No. 1000’s competition 

requirement for regionally cost allocated projects is that a transmission owner may retain a 

preference for a narrowly defined set of transmission projects, “upgrades.”176 The Commission 

clarified in Order No. 1000-A that upgrades are an “improvement to, addition to, or replacement 

of a part of, an existing transmission facility.”177  The Commission did not attempt to describe 

every type of upgrade, but explained that an upgrade is “not . . . an entirely new transmission 

facilities,” because “there should not be a federally established monopoly over the development of 

an entirely new transmission facility that is selected in a regional transmission plan for purposes 

of cost allocation to others.”178   

 The Commission affirmed its distinction between a replacement and an entirely new 

transmission facility during the Order No. 1000 compliance process.  Southwest Power Pool, Inc. 

(“SPP”) proposed to exclude from the competitive process “rebuilds” of existing transmission 

facilities.179  Citing Order No. 1000-A, the Commission required SPP to revise the exemption to 

clarify that it would not be used to exempt from competition “entirely new transmission 

facilities.”180  In a subsequent compliance filing, SPP proposed to define an upgrade, in part, as a 

“replacement of all or part of, an existing transmission facility.”181  The Commission again rejected 

 
175 Order No. 1920 at P 1704. 

176 Order No. 1000 at PP 226, 319. 

177 Order No. 1000-A at P 426 (emphasis added). 

178 Id.  

179 Southwest Power Pool, Inc., 144 FERC ¶ 61,059 at P 181. 

180 Id. at P 184. 

181 Southwest Power Pool, Inc., 149 FERC ¶ 61,048 at P 149.  
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SPP’s exemption because it would exempt “an entire transmission facility rather than the 

replacement of a part of an existing transmission facility.”182   

 As opposed to SPP’s more general definition of upgrades, the Midcontinent Independent 

System Operator, Inc. (“MISO”) proposed as part of its Order No. 1000 compliance a multi-prong 

definition of upgrades that addressed each part of the upgrade definition and gave examples.  The 

MISO compliance orders demonstrated that the line between a replacement transmission facility 

and a new transmission facility is not always straightforward and can be fact-specific.  For 

instance, MISO proposed to exempt from competition projects that involve replacing single-circuit 

structures with multi-circuit structures on an existing transmission line.183  The Commission found 

that there could be “circumstances . . . where replacing single circuit structures with multi-circuit 

structures on an existing transmission line may inappropriately qualify this new transmission 

facility as an upgrade” and required MISO to modify the language in a further compliance order.184   

 In 2020, the New York Independent System Operator, Inc. (“NYISO”) petitioned the 

Commission to rule on whether certain scenarios involving replacing existing transmission 

facilities resulted in a replacement transmission facility or an entirely new transmission facility.185  

 
182 Id. at P 158; see also Midwest Indep. Transmission Sys. Operator, Inc., 147 FERC ¶ 61,127 at P 238 (rejecting a 
part of MISO’s definition of an upgrade because it would allow “the functionally equivalent capital replacement of an 
entire existing transmission line facility with an entirely new transmission line,” which is inconsistent with Order No. 
1000-A); New York Indep. System Operator, Inc., 143 FERC ¶ 61,059 (2013), order on reh’g and compliance, 148 
FERC ¶ 61,044 (2014) (The Commission rejected an argument that the replacement of an existing transmission facility 
cannot be considered an entirely new facility because the facilities are integrated parts of the transmission system.  
The Commission reiterated that a replacement cannot be the replacement of an entire transmission facility because, if 
it was, the exception “would swallow the rule.”). 

183 Midwest Indep. Transmission Sys. Operator, Inc., 142 FERC ¶ 61,215 at PP 227-28. 

184 Id. at P 228. 

185 New York Indep. Sys. Operator, Inc., 175 FERC ¶ 61,038 (2021). The issue arose when certain New York 
incumbent transmission owners asserted, for the first time, that they retained a preference for upgrades to existing 
facilities notwithstanding that their Order No. 1000 compliance filing asserted that no incumbent preference existed 
in the New York Independent System Operator region. New York Indep. Sys. Operator, Inc., Compliance Filing, 
Docket No. ER13-102-000 (October 11, 2012) (“Order No. 1000 Compliance Filing”) at 31 (asserting ““[t]he 
NYISO’s Tariffs do not contain any ROFR [right of first refusal] provisions.”) 
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NYISO sought guidance because it anticipated that future regional transmission solutions were 

likely to require modifications to a transmission owner’s existing transmission facilities.186  

NYISO asked FERC how to classify a transmission project that would require the retirement or 

decommissioning of a New York transmission owner’s existing transmission facility where the 

transmission project connects to the transmission system in a new configuration.187  Specifically, 

NYISO put forth a “scenario in which a developer proposes to remove an existing 115 kV 

transmission line to allow for a new 345 kV transmission line to take its place in the existing right-

of-way.”188  NYISO itself assumed that an upgrade preference would not be available, stating: 

In this scenario, the new 345 kV transmission line would connect to 
the transmission system in a different configuration (i.e., connect to 
different buses and/or substations), which results in a different 
power flow, and the former line would no longer exist. NYISO states 
that, under this scenario, it seems that the new 345 kV line should 
be classified as a new transmission facility, rather than as an 
upgrade, because it performs different transmission functions on the 
bulk power system than those performed by the original 115 kV 
line.189 

The Commission agreed, finding that such a regional project was not entitled to an exclusion from 

Order No. 1000: 

We grant NYISO’s request and find that the scenario in which a new transmission facility, 
that would require the retirement or decommissioning of a NYTO’s existing transmission 
facility and that connects to the transmission system in a different configuration than the 
original facility, would constitute a new transmission facility, rather than an upgrade. In 
Order No. 1000-A, the Commission stated that “the term upgrades does not refer to an 
entirely new transmission facility.”[] The Commission has also “specifically limited what 
new transmission facilities replacing existing transmission facilities may qualify as 
upgrades, and, in doing so, required that an upgrade cannot include the replacement of an 

 
186 NYISO, 175 FERC ¶ 61,038 at P 12, n.34. 

187 Id. at PP 15-16.  

188 Id. at P 16.  It is significant to note that NYISO’s filing assumed that any transmission developer could propose 
to “right-size” existing transmission facilities, not just the owner of those facilities and not solely facilities that has 
reached the end of useful life as declared by the owner of the existing facilities. 

189 Id. 
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entire transmission facility rather than the replacement of a part of an existing transmission 
facility.”190  

A so-called “right-sized replacement transmission facility” for which Order No. 1920 

mandates a preference would meet each of the criteria that the Commission found, under Order 

No. 1000 progeny, are not entitled to an exception from the requirement to remove incumbent 

preferences in the regional context. The Final Rule casually ignores Order No. 1000-A and 

subsequent precedent that distinguishes what is a regionally planned and cost-allocated upgrade 

for which incumbent transmission owners were allowed to maintain their self-granted  from a new 

transmission facility, even one requiring the removal of existing transmission, for which a 

continued self-granted preference was determined unlawful under Section 206.   Order No. 1920 

adopts a wholly new, expanded understanding of projects that are considered “replacements” and 

then mandates a preference, as a claimed exception to Order No. 1000, notwithstanding that the 

Commission already fully addressed the issue.   

Under Order No. 1920’s new Long-Term Transmission Needs process, transmission 

owners will identify transmission facilities that they intend to replace in the next ten years.191  The 

regional planning process may determine that the transmission owner-identified existing 

transmission facility can be altered to meet a Long-Term Transmission Need192 while addressing 

 
190 Id. at P 45 (citing Order No. 1000-A, 139 FERC ¶ 61,132 at P 426.and N.Y. Indep. Sys. Operator, Inc., 151 
FERC ¶ 61,040, at P 96 (2015) (citing Midwest Indep. Transmission Sys. Operator, Inc., 147 FERC ¶ 61,127 at P 
238) (emphasis added).  The Commission explained that its decision was based on “the specific facts NYSIO 
presents, which are that the new transmission facility would connect to the transmission system in a different 
configuration (i.e., connect to different buses and/or substations), result in a different power flow, increase 
voltage/transfer capability, and perform different transmission functions on the bulk power system as compared to 
the existing transmission line that was retired.”  NYISO, 175 FERC ¶ 61,038 at P 45. 

191 Order No. 1920 at P 1677. 

192 A Long-Term Transmission Need is defined as transmission needs identified through the new Long-Term Regional 
Transmission Planning process using the required planning criteria.  Id. at P 39. 
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the transmission owner’s need to replace the existing transmission facility.193  Order No. 1920 

declares that so long as the resulting project is located in the same general route or right-of-way as 

the existing transmission facility, then the project is classified as a “right-sized replacement 

transmission facility” and mandates that the project be assigned to the transmission owners of the 

existing facility and exempted from a competitive process.  The Long-Term Transmission Need 

regional facility could replace an entire existing transmission facility rather than a part of an 

existing transmission facility.  Order No. 1920 offers no explanation how its new term 

“replacement transmission facilities” is not, as the above precedent declared, an “entirely new 

transmission facility[y]” and directly contrary to the referenced precedent. In fact, the Commission 

seeks to mask the clear discrepancy by asserting “[w]e believe these clarifications are necessary 

to ensure that use of the right-sizing reform addresses replacement transmission facilities and not 

entirely new transmission facilities”194 notwithstanding that the Commission has already 

determined that replacement of an entire transmission facility is an entirely new transmission 

facility.  

  In addition, providing the Monopoly Preference for a new transmission facility “located 

in the same general route as, and/or uses or expands the existing rights-of-way of, the existing 

transmission facility . . .”195 contravenes existing Commission precedent on the use of rights-of-

way.  Under Order No. 1000-A, the use of an existing right-of-way is not determinative of whether 

a transmission project is a new transmission facility: “The issue is not whether the upgrade requires 

the expansion of an existing right-of-way, but whether the new transmission facility is an upgrade 

 

193 Id. at P 1679. 

194 Order No. 1920 at P 1679. 

195 Id. at P 1678. 
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to an incumbent transmission provider’s own facilities.”196  The Commission rejected MISO’s 

proposal to give a preference to transmission owners for transmission facilities built on the 

transmission owner’s right-of-way.197 This is because the Commission had already determined in 

Order No. 1000 that issues surrounding use of rights-of-way was an issue of law for the authority 

granting the right-of-way.198  Specifically, Order No. 1000 found 

…nor does this Final Rule grant or deny transmission developers the 
ability to use rights-of-way held by other entities, even if 
transmission facilities associated with such upgrades or uses of 
existing rights-of-way are selected in the regional transmission plan 
for purposes of cost allocation. The retention, modification, or 
transfer of rights-of-way remain subject to relevant law or regulation 
granting the rights-of-way.199 

As the Commission is aware,200 some states have determined that right-of-way are held by 

incumbent utilities on behalf of the consumers that paid for them and that where regional needs 

warrant the replacement or removal of an existing transmission facility. The right-of-way should 

be available to all transmission developers.  To facilitate NYISO’s competitive solicitation, the 

NYPSC required that incumbent transmission owners make their existing rights-of-way available 

to non-incumbent developers.”201  In so requiring, the NYPC noted that “[t]he utility company is 

the steward of the property held for the benefit of its ratepayers . . ..”202   

 

196 Order No. 1000-A at P 427. 

197 Midwest Indep. Transmission Sys. Operator, Inc., 147 FERC ¶ 61,127 at P 244. 

198 Order No. 1000 at P 319. 

199 Id. 

200 Comments of LS Power Grid, LLC at 51. 

201 Proceeding on Motion of the Commission to Examine Alternating Current Transmission Upgrades, et al., Order 
Finding Transmission Needs Driven by Public Policy Requirements, NYPSC Case No. 12-T- 0502 at Appendix B 
(December 17, 2015) at 58-60. 

202 Id. 
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Thus, providing a mandated federal monopoly for regional transmission projects located 

on the existing transmission owner’s right-of-way or “same general route”203 is directly contrary 

to existing precedent and Order No. 1920 failed to explain the deviation.  Without reasoned 

explanation or justification, the Commission has jettisoned its existing distinction between 

upgrades for which a retained preference was allowed by Order No. 1000 and entirely new 

transmission facilities.  Creating a new phrase, “right-sized replacement transmission facility,” for 

what Order No. 1000 declared are entirely new transmission facilities does not change their nature 

or the precedent of Order No. 1000 and its progeny.  Order No. 1920’s incumbent Monopoly 

Preference is thus arbitrary and capricious.   

D. ERROR #4: The Right-Sizing Monopoly Preference Adopted In Order No. 1920 
Has Not Been Demonstrated To Be Just, Reasonable, And Not Unduly 
Discriminatory, And Is Unjust, Unreasonable, Unduly Discriminatory, And 
Contrary To The Public Interest For Several Reasons. 

In Order No. 1920, the Commission attempted to justify its right-sizing Monopoly 

Preference by contending that “it will result in transmission providers identifying, evaluating, and 

selecting replacement transmission facilities that more efficiently or cost-effectively address Long-

Term Transmission Needs.”204  The Competition Coalition recognizes and appreciates Order No. 

1920’s objective in trying to optimize regional planning.  The Competition Coalition provided 

robust comments to the Commission’s ANOPR advocating a variety of mechanisms to enhance 

regional planning, primarily related to reining in abuses of individual transmission owner local 

planning.205  While the Competition Coalition shares the Commission’s overarching desire for 

better regional planning, Order No. 1920 does not demonstrate that the right-sizing Monopoly 

 

203 Order No. 1920 at P 1679. 

204 Order No. 1920, ¶ 1577. 

205 See Competition Coalition ANOPR Comments at 15-19, 22-25, 34-39. 
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Preference it adopts is just and reasonable, supported by substantial evidence, the product of 

reasoned decision-making, and consistent with the public interest.  In Order No. 1000, FERC 

previously found that a right of first refusal or ROFR, a type of preference in regional transmission 

planning, is contrary to the public interest: 

federal rights of first refusal create opportunities for undue discrimination and 
preferential treatment against nonincumbent transmission developers within 
existing regional transmission planning processes. The Commission has long 
recognized that it has a responsibility to consider anticompetitive practices and to 
eliminate barriers to competition. Indeed, the Supreme Court has said that ‘the 
history of Part II of the Federal Power Act indicates an overriding policy of 
maintaining competition to the maximum extent possible consistent with the public 
interest.’ In requiring the elimination of federal rights of first refusal from 
Commission-jurisdictional tariffs and agreements, we are acting in accordance with 
our duty to maintain competition. 206 

Order No. 1920 fails to demonstrate that its deviation from its pro-competition findings in Order 

No. 1000 will result in just and reasonable rates.   

  The appellate courts have affirmed that monopoly preferences are against the public 

interest.207  But Order No. 1920 fails to demonstrate that the right-sizing Monopoly Preference is 

consistent with the public interest. With its mandated right of first refusal for right-sized 

replacement facilities, FERC has reversed its position and did not adequately explain the reasons 

for its departure from historic policy and precedent.208   

 

 
206 Order No. 1000 at P 286 (footnotes omitted) (citing Gulf States Utils. Co., 5 FERC ¶ 61,066 at 61,098 and Otter 
Tail Power Co. v. United States, 410 U.S. 366 at 374 (1973)) (emphasis added). 

207 See S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 77 (D.C. Cir. 2014); MISO Transmission Owners v. FERC, 819 
F.3d 329, 333 (7th Cir. 2016).  

208 See F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (when an agency changes its policy, it must 
“show good reasons for the new policy”).  
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1. Order No. 1920 Fails to Engage and Rebut Comments Challenging the Right-
Sizing Monopoly Preference. 

Order No. 1920 fails to meaningfully engage with the NOPR comments and rebut the 

arguments in those comments.  In Order No. 1000, the Commission thoroughly engaged and 

rebutted the anti-competition comments that opposed elimination of the federal ROFR.209  In 

contrast, Order No. 1920 did not rebut, let alone thoroughly engage, the pro-competition comments 

and supporting evidence.  Instead, Order No. 1920 advanced the following general rationale:  

we find that permitting a federal right of first refusal for right-sized replacement 
transmission facilities will encourage transmission providers to provide their best 
in-kind replacement estimates, because they will have certainty that they will not 
lose the opportunity to invest in any in-kind replacement transmission facility that 
is then selected as a right-sized replacement transmission facility.210 

The Commission’s statutory obligation to consumers is not to “encourage” but to regulate.  

Order No. 1920’s specific failures relative to its regulatory obligation as addressed certain 

key pro-competition comments are discussed in more detail below. 

a. Order No. 1920 Does Not Address the Pro-Competition Comments of the 
US Department of Justice and the Federal Trade Commission. 

The U.S. Department of Justice (“DOJ”) and U.S. Federal Trade Commission (“FTC”), 

two federal agencies charged with protection of the public interest, consumers, and competitive 

market forces, emphasized to the Commission: 

Reforms that will encourage new regional transmission development can take place 
without abandoning competition. FERC’s proposals around transmission planning and cost 
allocation may go a long way toward addressing the logjam that FERC has identified, and 
those reforms can go further if FERC addresses the anticompetitive incentive and ability 
for incumbent transmission owners to influence transmission planning processes to favor 
transmission projects over which they can maintain their monopolies.211 

 

209 See Order No. 1000 at PP 2847-292. 

210 Order No. 1920 at P 1703 (emphasis added). 

211 Joint Comment of the U.S. Department of Justice and Federal Trade Commission at 10. 
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DOJ and FTC urged FERC “to examine the competitive impacts that the proposed ROFR is likely 

to have, including increasing entry barriers that may result in higher prices for transmission and 

electricity, reducing innovation, and a less efficient, less reliable, and less resilient grid” and “to 

avoid restrictions on competition unless they are necessary and narrowly tailored to achieve 

FERC’s stated mission [of consumer protection].”212  But there is nothing in Order No. 1920 that 

demonstrates that FERC gave any due consideration to the adverse impacts of preferences when it 

decided to broadly re-establish the policy of granting the Monopoly Preference to incumbent 

public utilities to develop, construct, and own regional right-sized replacement facilities. 

b. Order No. 1920 Does Not Rebut the Harvard Electricity Law Institute’s 
Anti-ROFR Comments. 
 

The Harvard Electricity Law Institute accurately captured the framework that strongly 

favors incumbent transmission owners. The Harvard Electricity Law Institute argued that: 

Even if the Commission were to reinstate incumbent exclusivity through Rights of 
First Refusal (ROFRs), utilities would still have incentives and opportunities to 
overbuild in their local service territories. Public Utilities explicitly control local 
planning processes. With this control, they can pursue projects that are most 
attractive to them regardless of their effects on wholesale and transmission 
competitors and customers. As we discuss in Part II, the Commission does not 
scrutinize utilities’ local spending, allowing utilities to pursue low-risk projects that 
can obviate the need for regional projects and that earn them at least the same return 
as regional projects that bring broader benefits. Moreover, under the Commission’s 
planning rules, utilities are free to rebuild the grid of the past without informing 
regulators, customers, and competitors of their plans or sharing any data or 
modeling to justify their spending. Recent Commission proceedings about so-called 
“end-of-life” transmission show that Public Utilities are zealously protecting their 
exclusive opportunities to rebuild interstate transmission located within their state-
provided retail service territories.213 

 

212 Id. at 11. 

213 Harvard Electricity Law Initiative comments on Transmission Planning Reforms and Prudence Reviews, under 
RM21-17 at 22, filed 10/12/2021. 
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Order No. 1920 largely ignored this significant aspect of the problem214 and, instead, established 

a new framework that further incentivizes the behavior – by mandating creation of the Monopoly 

Preference for so-called right-sized replacement facilities, transmission providers can pursue grid 

replacement infrastructure and enjoy regional cost allocation without going through competitive 

bidding in the regional process.  

c. Order No. 1920 Was Non-responsive to the R Street Institute’s Pro-
Competition Comments. 

Like others, the R Street Institute focused on the status quo advantages to incumbent 

transmission owners.  The R Street Institute commented:  

The mere presence of nonincumbent suppliers imposes economic discipline on the 
behavior of an incumbent supplier in any industry. The economics literature clarifies this 
under a number of conditions, such as incumbent bidding behavior shifting based on the 
perceived threat level and uncertainty associated with nonincumbents.12 The comments of 
the Department of Justice (DOJ) and Federal Trade Commission (FTC) conclude that in 
the case of transmission competition, “incumbents tend to make more competitive 
proposals when they face competition.”13 As such, competition yields benefits even when 
incumbents win, and the proportion of projects won by incumbents has no bearing on the 
benefits of competition.215 

Order No. 1920 is silent on the impact of competition in bringing down consumer costs, and thus 

conversely the adverse impact on consumer costs from a mandatory preference.  It does not make 

any argument that a ROFR for right-sized replacement projects is cost-effective, that the benefits 

of eliminating competition for these projects outweighs the costs. And even more troublesome is 

that Order No. 1920 does not even affirmatively demonstrate that the benefits will materialize due 

to the implementation of the preferential “right-sizing” ROFR.  

 

 
214 See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) ((“an agency rule would 
be arbitrary and capricious if the agency . . . failed to consider an important aspect of the problem)). 

215 Reply Comments of R Street Institute under RM21-17 at 3. 
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d. Order No. 1920 Ignores LS Power’s Comments That Illustrate the Value 
of Competition in Driving Down Return on Equity Exposure. 

Similarly, Order No. 1920 is silent in response to arguments that show the value of 

competition. LS Power established in its comments that, in considering between return on equity 

and capital structure alone, on a $100 million project the distinction on competed and non-

competed projects would mean $14 million in excess rates to consumers over the life of the 

project.216  Competitive solicitations yield cost containment, thereby establishing the value of 

competition, in contrast to the longstanding construct wherein incumbent transmission owners 

have built billions of dollars in non-competed projects, denying ratepayers billions in such 

savings.217  By failing to rebut this argument, Order No. 1920 fails to address another significant 

aspect of the problem – that its newly crafted monopoly preference negates the economic value of 

a proven alternative.  

LS Power also pointed out that permitting any type of ROFR will discourage the 

participation of qualified developers.218  Order No. 1920 did not address the impact of 

implementing the right-sizing Monopoly Preference on the market and the viability of the 

competitive transmission developer industry.   

e. Order No. 1920 Does Not Respond to NextEra’s Problem Definition.  

Another competitive developer, NextEra, commented that “the premise underlying the 

Commission’s proposal to discard competition in favor of new FERC-granted monopolies – a 

purported need to realign the investment incentives of incumbent transmission owners so their distaste 

for competition does not impede regional transmission expansion – rests on illogical conjecture 

 

216 Reply Comments of LS Power Grid at 19-20 (citing LS Power Grid ANOPR Comments, Appendix II, at 11). 

217 See id. 

218 See LS Power Grid Initial Comments to NOPR at 90. 
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rather than record evidence.”219 The issue is not that incumbent transmission providers must be 

incentivized to right-size transmission projects.  As a result, NextEra was correct to point out: 

the issue is not whether the Commission’s rules are encouraging sufficient 
investment by one class of developer or another; it is whether they are, as the 
Commission stressed in Order No. 1000-A, providing for “robust regional 
transmission planning” and “lead[ing] to the identification of more efficient and 
cost-effective transmission facilities.”220 

When a problem is mischaracterized and not accurately defined, the solutions fail to achieve their 

objectives. As the Commission’s mandated Monopoly Preference for right-sized replacement 

facilities is a misdirected attempt at solving the perceived problem of a shortage of investment or 

improper transmission owner incentives in regional transmission infrastructure, the revival of 

monopoly preferences like the right-sized ROFR will not be effective at facilitating innovative and 

efficient investment in regional transmission facilities, and will have adverse impacts to 

competition, rates, and consumers.  When examining Commission-mandated monopoly 

preferences, the Commission must not circumvent the two-pronged process for just and reasonable 

ratemaking under FPA Section 206. If the Commission followed the two-pronged process, then 

the process would have revealed that there is not a sufficient relationship between establishing a 

monopoly preference and ensuring increased, cost-efficient, innovative, holistic transmission 

investment.  Order No. 1920’s Monopoly Preference mandate responds to a mischaracterized 

problem, with consumers facing the repercussions of the flawed decision-making.  

 

 

 
219 NextEra Initial Comments to NOPR at 18. 

220 NextEra Initial Comments to NOPR at 27, citing Order No. 1000-A, 139 FERC ¶ 61,132 at P 179. 
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f. Order No. 1920 Did Not Engage And Rebut The Comments And Analytical 
Evidence Presented By The Electricity Transmission Competition 
Coalition, Including The Brattle Reports And Joskow Study.  

The Competition Coalition, a multi-sector organization with a presence across the nation, 

submitted five extensive rounds of comments and evidence in the Commission’s rulemaking 

proceeding.  And yet, Order No. 1920 barely acknowledges the existence of these comments, let 

alone confronts the Competition Coalition’s arguments to refute the pro-competition evidence in 

the docket, such as the Brattle Report reports from 2021 and 2019.221 The Competition Coalition 

incorporates by reference the evidence it filed in this docket and asks the Commission on rehearing 

to explain why the evidence is not compelling and why any of the fully rebutted “counterevidence” 

compels the implementation of the preferential right-sizing Monopoly Preference or ROFR.  

Order No. 1920 does not evaluate a 2019 study by Paul Joskow that found 

that progress with the competitive transmission procurement model has been slow but 

promising.222  In turn, Order No. 1920 does not consider any of Dr. Joskow’s recommended 

refinements to capture more benefits from competition were considered, let alone cite the fact that 

several commenting parties referred to Dr. Joskow’s study.223 

 
221 See Competition Coalition Reply Comments at 18 (citing Johannes Pfeifenberger et al., “Transmission Planning 
for the 21st Century: Proven Practices that Increase Value and Reduce Costs,” October 2021, pp. 19-23. (available at: 
https://www.brattle.com/wp-content/uploads/2021/10/Transmission-Planning-for-the-21st-Century-Proven-
Practices-that-Increase-Value-and-Reduce-Costs.pdf); see also Competition Coalition Reply Comments at 29 (citing 
Johannes Pfeifenberger et al., “Cost Savings Offered by Competition in Electric Transmission,” April 2019, pp. 2, 20, 
available at https://www.brattle.com/wp-
content/uploads/2021/05/17805_cost_savings_offered_by_competition_in_electric_transmission.pdf (last accessed 
June 12, 2024). 

222 See Competition Coalition Reply Comments at 22 (citing Paul Joskow, “Competition for Electric Transmission 
Projects in the U.S.: FERC Order 1000,” MIT Center for Energy and Environmental Policy Research, March 2019, 
pp. 1, 55 https://ceepr.mit.edu/wp-content/uploads/2021/09/2019-004.pdf; see also Reply Comments of California 
Public Utility Commission at 6. 

223 See Competition Coalition Comments at 22; Reply Comments of California Public Utility Commission at 6; 
NextEra Initial Comments, Morris Affidavit at P 24, n. 31, Harvard ELI ANOPR Comments at 3, n.8, and LS Power 
Grid ANOPR Reply Comments at 6-11. 

https://www.brattle.com/wp-content/uploads/2021/10/Transmission-Planning-for-the-21st-Century-Proven-Practices-that-Increase-Value-and-Reduce-Costs.pdf
https://www.brattle.com/wp-content/uploads/2021/10/Transmission-Planning-for-the-21st-Century-Proven-Practices-that-Increase-Value-and-Reduce-Costs.pdf
https://www.brattle.com/wp-content/uploads/2021/05/17805_cost_savings_offered_by_competition_in_electric_transmission.pdf
https://www.brattle.com/wp-content/uploads/2021/05/17805_cost_savings_offered_by_competition_in_electric_transmission.pdf
https://ceepr.mit.edu/wp-content/uploads/2021/09/2019-004.pdf
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g. Order No. 1920’s Expansion of Monopoly Preferences Is Inconsistent with 
the Biden Administration’s Policy On Competition. 

As discussed above, monopoly preferences are fundamentally anticompetitive.224  

Executive Order 14036—Promoting Competition in the American Economy225 is a policy that 

FERC, even if it is an independent agency, should take into consideration regarding its decision 

on monopoly preferences.  Section 1 of Executive Order 14036 declares:  

The American promise of a broad and sustained prosperity depends on an open and 
competitive economy. For workers, a competitive marketplace creates more high-
quality jobs and the economic freedom to switch jobs or negotiate a higher wage. 
For small businesses and farmers, it creates more choices among suppliers and 
major buyers, leading to more take-home income, which they can reinvest in their 
enterprises. For entrepreneurs, it provides space to experiment, innovate, and 
pursue the new ideas that have for centuries powered the American economy and 
improved our quality of life. And for consumers, it means more choices, better 
service, and lower prices. 
 

Section 2(g), further provides: 

This order recognizes that a whole-of-government approach is necessary to address 
overconcentration, monopolization, and unfair competition in the American 
economy. Such an approach is supported by existing statutory mandates. Agencies 
can and should further the polices set forth in section 1 of this order by, among 
other things, adopting pro competitive [sic] regulations and approaches to 
procurement and spending, and by rescinding regulations that create unnecessary 
barriers to entry that stifle competition. 
 

Monopoly preferences directly contradict the policy goals established by this Executive Order. In 

fact, the sole purpose of monopoly preferences is to prohibit competition for certain transmission 

facilities and to grant the very monopoly preferences the Executive Order sought to eliminate.  

Monopoly preferences are a barrier to entry that raises costs to consumers and inhibits innovation 

 
224 MISO Transmission Owners v. FERC, 819 F.3d 329, 333 (7th Cir. 2016). 

225 https://www.govinfo.gov/content/pkg/DCPD-202100578/pdf/DCPD-202100578.pdf (last accessed June 12, 2024). 

https://www.govinfo.gov/content/pkg/DCPD-202100578/pdf/DCPD-202100578.pdf
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in the transmission sector.226  It is simply the self-interested profit incentives of incumbent utilities 

that motivates their desire for a monopoly preference.  As a result, Order No. 1920’s Monopoly 

Preferences ignores the broader economic policy context that calls for competitive solutions.  

2. The Right-Sizing Monopoly Preference Is Likely To Encourage Gaming, 
And Is Likely To Be Abused And Creatively Exploited In Compliance 
Filings And In Practice.   

Incumbent transmission utilities have effectively evaded competition and the cost-reducing 

benefits that competition can provide for consumers. “Between 2013 and 2017, only an estimated 

3% of the total U.S. transmission investments have been subject to competitive processes.”227 

Instead of committing to competition, Order No. 1920 creates the Monopoly Preference right-

sizing replacement projects that will effectively allow incumbent transmission owners to further 

evade competition and competitive processes.228 Under Order No. 1920, incumbent public utilities 

can designate potential in-kind replacements of existing facilities with no check or discipline on 

determining replacement facilities. Then the incumbent public utility obtains the monopolistic 

right over development of any regional facilities that would displace the in-kind replacement, in 

the same general route.  And the incumbent public utility enjoys the right to regionally cost allocate 

the new project without the need for any competitive bidding.  What a deal.   

As the Competition Coalition noted in its Reply Comments, there are “seven ways in which 

utilities evade competition and regional planning benefits: 1) small utility planning areas; 2) 

 
226 MISO Transmission Owners v. FERC, 819 F.3d 329, 333 (7th Cir. 2016) (ROFRs “create[] a potential for higher 
rates to consumers of electricity than if competition to create transmission facilities in transmission companies' service 
areas was allowed”); also S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 74 (D.C. Cir. 2014) (“rights of first refusal are 
likely to have a direct effect on the costs of transmission facilities because they erect a barrier to entry”). 

227 J. Pfeifenberger, et al., Cost Savings Offered by Competition in Electric Transmission: Experience to Date and the 
Potential for Additional Customer Value at 18 (Apr. 2019).  

228 Comments by the Electricity Transmission Competition Coalition in Opposition to Certain Aspects of the Proposed 
Rule under RM21-17 at 65, filed 8/17/2024. 
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differing transmission owner incentives between local and regional plans; 3) economies of scale; 

4) economies of scope; 5) network externalities; 6) horizontal market power; and 7) vertical market 

power.”229  A ROFR or monopoly preference for right-sized replacement facilities implicates many 

of these seven methods for evading competition and regional planning.  For example, a 

replacement facility will be placed into the regional transmission planning process and be cost 

allocated throughout the region without subjecting the replacement facility to competitive market 

forces (which yield innovative solutions with cost containment).  The Monopoly Preference 

facilitates horizonal market power by enabling the incumbent transmission owner to reconstruct, 

modify, or enhance their facility, thereby precluding new bidders and new entrants from proposing 

a solution that may be more innovative or cost-efficient.  The Monopoly Preference also facilitates 

vertical market power in the event of affiliate owned generation, given that a transmitting utility 

will be incentivized to build or create an undue preference in a way that benefit’s that utility’s 

affiliate generation.  Order No. 1920 does not demonstrate or explain how the transmission 

providers will accomplish the Commission’s laudable Order No. 1000 goals of efficient and cost-

effective replacement facilities using the right-sizing Monopoly Preference. 

By providing incumbents the Monopoly Preference for right-sized replacement facilities, 

Order No. 1920 only exacerbates the very problem it tried to solve in the Final Rule by doubling 

the incentive for incumbent utilities to plan even more less efficient and cost-effective local 

transmission facilities. Specifically, under the current planning requirements, an incumbent is only 

incentivized to plan local upgrades because, while tending to comprise smaller and less chunky 

 
229 Reply Comments of the Electricity Transmission Competition Coalition at 18 (citing Johannes Pfeifenberger et al., 
“Transmission Planning for the 21st Century: Proven Practices that Increase Value and Reduce Costs,” October 2021, 
pp. 19-23. (available at: https://www.brattle.com/wp-content/uploads/2021/10/Transmission-Planning-for-the-21st-
Century-Proven-Practices-that-Increase-Value-and-Reduce-Costs.pdf)). 
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additions to rate base, at least such upgrades cannot be competitively awarded to a non-incumbent. 

Consequently, the profit-motivated incumbent will be incentivized to add even more in-kind 

replacements into its local plan because of the possibility that the planning region will then right-

size those projects into an even larger facility in which the incumbent utility would be allowed to 

invest without any competition, thus preserving, reinforcing, and expanding its monopoly 

position.230 

LS Power showed that the incumbent transmission owners are taking advantage of the 

problems they created “by working over the last decade to circumvent regional planning and 

competition through multiple means – as an avenue to advocate for the Commission rewarding 

their obstructionist behavior by reinstating the rights of first refusal the Commission banished in 

2011 under Section 206 of the Federal Power Act.”231 LS Power backed up this claim by citing to 

the incumbent utility-funded report from Concentric Energy Advisors to show that transmission 

providers opted to develop local reliability projects and immediate need projects that are not 

subject to the Commission’s oversight and competition.232  By reinstituting a right-sizing ROFR 

or monopoly preference in any format whatsoever, the Commission is rewarding incumbent 

transmission owners for playing games at the expense of consumers, competitive markets, and 

Order No. 1000’s goals.  As the Commission held in Order No. 1000: 

Just as it is not in the economic self-interest of public utility transmission providers to 
expand transmission capacity to allow access to competing suppliers, it is not in the 
economic self-interest of incumbent transmission providers to permit new entrants to 
develop transmission facilities, even if proposals submitted by new entrants would result 
in a more efficient or cost-effective solution to the region’s needs. We conclude that an 
incumbent transmission provider’s ability to use a [ROFR] to act in its own economic self-

 

230 Id. at 66-67. 

231 Reply Comments of LS Power Grid, LLC at 70. 

232 See Id. at 72. 
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interest may discourage new entrants from proposing new transmission projects in the 
regional transmission planning process.” . . . What was true in 2011 is just as true now – 
incumbent transmission utilities will use a ROFR to act in their own economic self-interest 
to discourage new entrants from proposing new transmission projects in the regional 
transmission planning process.233 

Hence, by removing all monopoly preferences in regional and local planning, the Commission 

would facilitate market competition. Effective competition is one of the most effective policies for 

transmission reform to maximize net benefits to consumers, with cost savings in the range of 20%-

40%.234  Thus, Brattle estimated that “if competition can reduce costs by 25% on average, the cost 

savings from competition on one third of the planned U.S. transmission investments would be 

approximately $8 billion over five years.”235 

Hence, the Order No. 1920’s ROFR mandate will continue to lead to gaming based on the 

local/regional dichotomy, depriving the regulated community of more robust competition and cost-

savings for consumers. Instead of creating an outcome where projects will be subject to 

competition, Order No. 1920 induces the incumbent transmission owners to continue planning 

even more less efficient and cost-effective local projects that can then later be displaced in a 

regional plan by a “right-sized” project. Instead of enlarging the pernicious loophole, the 

Commission should close the loophole and restore integrity to the regional transmission planning 

process by reversing its decision in Order No. 1920 to provide the Monopoly Preference.  

 
233 Reply Comments of the Electricity Transmission Competition Coalition at 28 (citing Order No. 1000 at P 256). 

234 Id. at 22-23 citing Jennifer Chen and Devin Hartman, “Transmission Reform Strategy from a Customer Perspective: 
Optimizing Net Benefits and Procedural Vehicles,” R Street Policy Study No. 257, May 2022. 
https://www.rstreet.org/wp- content/uploads/2022/05/RSTREET257.pdf. and J. Pfeifenberger, et al., Cost Savings 
Offered by Competition in Electric Transmission: Experience to Date and the Potential for Additional Customer Value 
at 13 (Apr. 2019). 

235 J. Pfeifenberger, et al., Cost Savings Offered by Competition in Electric Transmission: Experience to Date and the 
Potential for Additional Customer Value at 13 (Apr. 2019). 
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3. The Regulatory Language in Appendix B About Identifying Potential 
Opportunities to Right-Size Replacement Transmission Facilities Is 
Ambiguous, Unworkable, and Will Lead to Confusion and Litigation. 

The perceived need for the implementation of the “right-sizing” Monopoly Preference 

Order No. 1920 provides is merely aspirational. While Order No. 1920 could have set out in the 

regulatory language criteria used to identify, evaluate, and select replacement transmission 

facilities, it did not do so.  As demonstrated herein, the regulatory language below (from Appendix 

B in Order No. 1920) is ambiguous and unworkable.   

 Identifying Potential Opportunities to Right-Size Replacement Transmission Facilities  

As part of each Long-Term Regional Transmission Planning cycle, Transmission 
Providers in each transmission planning region shall evaluate whether transmission 
facilities operating at or above a voltage threshold not to exceed 200 kV that an individual 
Transmission Provider that owns the transmission facility anticipates replacing in-kind 
with a new transmission facility during the next 10 years can be “right-sized” to more 
efficiently or cost-effectively address Long-Term Transmission Needs, as discussed in 
Order No. 1920.  The process to identify potential opportunities to right-size replacement 
transmission facilities must follow the process outlined in Order No. 1920.  The 
Transmission Providers in each transmission planning region shall include in their Tariffs 
a cost allocation method for right-sized replacement transmission facilities that are 
selected in the regional transmission plan for purposes of cost allocation.  

First, “anticipates” is undefined and open-ended, leaving endless discretion with the 

Transmission Provider and transmission facility owner to define what facilities could be “right-

sized” to more efficiently or cost-effectively address Long-Term Transmission Needs.  The 

regulatory language does not set forth any limitations or conditions concerning the identification 

of facilities as eligible for an in-kind replacement and right-sizing opportunity, especially given 

transmission owners would not necessarily be obligated to build that replacement facility.236  

Without any limitations or conditions on this right-sizing opportunity (and without oversight by 

 
236 See Order No. 1920 at P 1736 (“We note that a transmission provider’s list of in-kind replacement estimates…is a 
non-binding estimate and does not require that transmission provider to undertake replacement work”). 
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an independent transmission planner), a transmission facility owner could be incentivized to 

prematurely retire237  or modify transmission facilities simply by identifying facilities for the right-

sizing opportunity.  

Second, while the industry professionals mostly understand the concept of “right-sizing,” 

the term should be defined and not retained in quotations to ensure all parties are on the same page 

as to what triggers or necessitates a “right-sizing” replacement facility opportunity.  The process 

around identifying these opportunities needs to be more clearly defined and outlined in the 

regulatory language.  Instead, the above regulatory language simply states: “the process outlined 

in Order No. 1920.”  What process?  Where is that process clearly defined and why was it not 

included in the regulatory language?   

Third and similarly, the phrase “as discussed in Order No. 1920,” makes this regulatory 

provision entirely unworkable, especially in light of the fact that the Final Rule was over 1,300 

pages.  The regulatory language is meant to be legally binding and, therefore, requires more 

specificity and clarity.  It is not clear which elements or parts of Order No. 1920 are meant to be 

incorporated by reference, and it is important to note that several areas in Order No. 1920 simply 

refer to other sections and use phrases such as “as discussed above” or “as discussed below.”238  

The multiple uses of cross-references does not provide regulatory clarity and certainty to 

stakeholders and will create several complexities and litigious challenges on compliance.       

Fourth, Order No. 1920 did not explain how it arrived at the “not to exceed 200 kV” 

threshold.  Order No. 1920 did not set any upper bounds on the extent to which a facility could be 

 
237 While there may be some instances where “premature retirement” is appropriate and consistent with Good Utility 
Practice to holistically address system needs, such premature retirement should not result from a Monopoly 
Preference that could incentivize premature retirement.   

238 See, e.g., Order No. 1920 at P 1576 (“As discussed above, the record demonstrates…”).   
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“right-sized” or “up-sized.”  Could an incumbent transmission owner be provided an opportunity 

to transform a 130 kV line into a 500 kV line (or higher) under this regulatory provision?  There 

are no limitations or controls on the extent to which this rule would facilitate incumbent control 

over developing regional transmission facilities while avoiding competitive market forces.   

Fifth, the regulatory languages fails to define or explain “more efficiently” and “cost-

effectively.”  More efficient than what?  How is “more efficient” to be determined?  “Cost-

effectiveness” or “efficiency” must be defined pursuant to the objectives that the decision-maker 

(in this case, the transmission provider) seeks to accomplish. For cost-effectiveness, the decision-

maker compares the cost to the value of achieving some measurable unit of the objectives. The 

result is a ratio of costs to benefits. On the other hand, for efficiency, the decision-maker compares 

the value of the objectives to the cost or time needed to achieve them.  The fact that the 

Transmission Provider is the one who will be making these decisions is problematic – they may 

define and measure the objectives with the Transmission Provider’s own interests at heart, to the 

expense of consumers (which would result in an abdication of the Commission’s duty to protect 

consumers).  Such a result is unjust, unreasonable, unduly discriminatory or preferential.   

Sixth, no independent entity is given a clear opportunity to administrate and carry out the 

“right-sizing” opportunities or monitor against planning abuses when exercising preferential rights 

to maintain monopolistic control over facility replacements.  Accordingly, the absence of such an 

entity and role in the regulatory language confirms the need for an Independent Transmission 

System Planner or Monitor to objectively evaluate Long Term Transmission Needs in response to 

meaningful input from all stakeholders.  Order No. 1920 did not engage at all the requests of the 

Competition Coalition and other parties (such as the California Public Utilities Commission 

charged with protecting the public interest) in comments to require an Independent Transmission 
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System Planner or Monitor to ensure that the most cost-efficient transmission solutions are selected 

in the regional plan.      

The Competition Coalition respectfully submits that the regulatory language is unworkable 

and will lead to confusion, compliance abuses, gaming, and litigation.  Rehearing is warranted.   

 

IV. CONCLUSION 
 

 WHEREFORE, the Competition Coalition respectfully requests that the Commission 

grant rehearing of Order No. 1920 for the reasons set forth herein. 

Respectfully submitted,  
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Appendix A 

Electricity Transmission Competition Coalition Members 
 

Ag Processing 
Alliance of Western Energy Consumers 
Aluminum Association 
American Chemistry Council 
American Forest & Paper Association 
American Foundry Society 
American Iron and Steel Institute 
Ardagh Group 
Arglass Yamamura 
Arkansas Electric Energy Consumers, Inc. 
Arkansas Forest and Paper Council 
Association of Businesses Advocating for Tariff Equity 
CalPortland Company 
Can Manufacturers Institute 
Cardinal Glass Industries 
Carolina Industrial Group for Fair Utility Rates 
Carolina Utility Customers Association, Inc. 
Century Aluminum 
Chemical Industry Council of Illinois 
Chemistry Council of New Jersey 
Coalition of MISO Transmission Customers 
Coastal Energy Corporation 
Commercial Metals Company 
Consumers Council of Missouri 
Council of Industrial Boilers Organization 
Delaware Energy Users Group 
Digital Realty 
Divers Processing Company, Inc. 
Domtar Corporation 
Eramet Marietta Inc. 
Formosa Plastics Corporation, USA 
Foundry Association of Michigan 
Gerdau Ameristeel Inc. 
Glass Packaging Institute 
Illinois Industrial Energy Consumers 
Indiana Cast Metals Association 
Indiana Industrial Energy Consumers 
Industrial Energy Consumers of America 
Industrial Energy Consumers of Pennsylvania 
Industrial Energy Users-Ohio 
Industrial Minerals Association-North America 
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Iowa Business Energy Coalition 
Iowa Industrial Energy Group, Inc. 
Iron Mining Association of Minnesota 
Kansas Chamber of Commerce 
Kansas Manufacturing Council 
Kimberly-Clark Corporation 
Large Energy Users Coalition (NJ) 
Lehigh Hanson, Inc. 
LS Power Development, LLC 
Maine Industrial Energy Consumer Group 
Marathon Petroleum Company 
Marathon Petroleum Company 
Maryland Office of People's Counsel 
Messer Americas 
Metalcasters of Minnesota 
Michigan Chemistry Council 
Midwest Food Products Association 
Minnesota Large Industrial Group 
Multiple Intervenors, NY 
National Council of Textile Organizations 
NextEra Energy 
Niskanen Center 
North Carolina Manufacturers Alliance 
NovoHydrogen 
Office of the People’s Counsel for the District of Columbia 
Ohio Cast Metals Association 
Ohio Chemistry Technology Council 
Ohio Energy Group 
Ohio Manufacturers’ Association 
Oklahoma Industrial Energy Consumers 
Olin Corporation 
Owens-Illinois 
Pennsylvania Energy Consumer Alliance 
PJM Industrial Customer Coalition 
Portland Cement Association 
Public Citizen, Inc. 
R Street 
Rain CII Carbon LLC 
Resale Power Group of Iowa 
Retail Industry Leaders Association 
Riceland Foods, Inc. 
Rio Tinto 
Skana Aluminum Company 
Steel Manufacturers Association 
Sylvamo 
Texas Cast Metals Association 
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TimkenSteel Corporation 
Vallourec STAR LP 
Vinyl Institute 
Virginia Manufacturers Association 
West Virginia Manufacturers Association 
Wisconsin Cast Metals Association 
Wisconsin Industrial Energy Group 
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